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This arrangement avoids all of the problems discussed above. It is effective on all 
assets, even those that the testator obtains subsequent to executing the Addendum. 
The reason is simple—the Addendum does not transfer any assets. It simply creates 
an incentive for the halachic heirs to follow his instructions. Motivated by the debt 
that will otherwise materialize, the halachic heirs ‘voluntarily’ gift to the legal 
beneficiaries any assets to which they are legally entitled. 

For this approach to work, each of the halachic heirs must be receiving a share of the 
estate. If they are completely cut out of the will, they would have nothing to lose by 
challenging the will in Bais Din, as the vesting of the debt would not have any impact 
on them. Therefore, in addition to the halachic prohibition against disinheriting a 
child, there is a practical benefit to ensuring that each halachic heir will receive a 
large enough share that its potential loss would be enough to discourage him from 
challenging the will in Bais Din. 

The testator may also change his will at any time. The will does not create any kinyan 
or transfer any assets. It is simply the set of instructions necessary to fulfill the 
conditions negating the debt. If the debt is conditioned on fulfilling his last set of 
instructions, those instructions must be followed to avoid having to pay the debt that 
was created. 

An additional benefit of this approach is that according to some opinions144, the 
restrictions against modifying the Halachic Order of Inheritance does not apply to 
such transfers. If a testator redistributes his estate with a direct kinyan, he may 
violate those restrictions. However, when a shtar chatzi zacher is executed, the 
testator transfers nothing. Rather, in order to avoid paying the debt, the halachic 
heirs ‘voluntarily’ transfer a share to the legal beneficiaries. Since it is the halachic 
heirs doing the transfer, the testator would not be violating any halachah.145 

Waiver and Release 

The effect of the Halachic Will Addendum is that the halachic heirs are forced to 
honor the terms of the secular will/trust. However, it is important that the halachic 
heirs execute the appropriate kinyanim to actually transfer halachic ownership of the 
assets to the legal beneficiaries. To accomplish this, the executor/trustee should 
have the halachic heirs make a kinyan suddar and execute the Waiver and Release 
document before distributing the assets. 

Collusion 

The way many halachic wills are structured, it is possible for one of the halachic heirs 
to collude with the beneficiary. For example, a will that states that the halachic 

                                                           
144 Nachlas Shiva 21:6, Rav Elyakim Schlessinger 
145 The halachic heirs would not be violating anything either, as there are no restrictions on a yoresh 
giving a share of the estate to others. Shut Rama 78 
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beneficiaries receive 30 percent of the estate and the legal beneficiaries receive the 
remaining 70 percent. One of the halachic beneficiaries may collude with the legal 
beneficiary and contest the will. If one halachic heirs contests the will, the debt is 
payable in its entirety to the beneficiary of the secular Will. As a result, the legal 
beneficiary will receive 100 percent of the estate, which he may share with his co-
conspirator. The result will be that the testator’s wishes that the halachic 
beneficiaries receive 30 percent will be frustrated. 
To avoid this issue, many halachic wills state that in the event that only some of the 
halachic heirs contests the will, the debt is payable from the contesting heirs portion 
only. Thus, the parties gain nothing from colluding. Only the share of the colluding 
halachic heir will be paid to the legal beneficiary for the debt, and the other heir’s 
share will not be diminished. 
While there are other potential problems that may arise146, this method is highly 
effective in the vast majority of situations. 
 

Unintended Consequences 

There is an important drawback to this approach. In the event that a halachic heir 
challenges the will, the debt immediately vests. This may result in a halachic heir 
being completely disinherited. While this is uncommon, and the entire point of the 
Addendum is to ensure that the halachic heirs will not contest the will, it is important 
to be aware of the potential result of executing such agreements. 
 

Married Women 

Because a husband has certain rights in his wife’s assets, a married woman’s 
halachic will Addendum would not be effective in halachah. Accordingly, if the couple 
prefers that her assets be distributed to others, the husband must sign the halachic 
will Addendum to acknowledge his acquiesce.147 

                                                           
146 See Kuntris Midor Ldor for some potential issues.  
147 See Even Haezer  90.9,10. If the husband consents to the gift, it would be valid. In order to avoid 
any dispute about the matter, the husband should sign an acknowledgement that the will was 
executed with his consent. See Pischay Choshen volume 8 chapter 4, k’laley arichas tzava’ah 8, and 
chapter 8, 41-44.  
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Appendix- Instructions and Sample Halachic Will 
Addendum 

Instructions for executing a Halachic Will Addendum 

After determining how the estate should be distributed (see section Two), a qualified 
attorney should be retained to draft a will/trust that is effective in civil law. Once 
completed, the next step is to execute a shtar chatzi zachar as an Addendum to the 
will. The following steps are necessary. 
 

1) First, one must determine which beneficiaries of the legal will are receiving a 
greater share of the estate than they would be entitled to according to the 
Seder Hayerusha. Typically, this will include a spouse, daughters, and 
grandchildren. If there is a bechor who will not be receiving a double share, all 
other beneficiaries would need to be listed in the Addendum. If the will/trust 
includes a bequest to charity, the charities should be included as well. 

2) Next, the testator should create a debt to each of those beneficiaries. The 
amount of debt should be greater than the amount the beneficiary would 
receive under the provisions of the secular Will148. If one is unsure, or if the 
value may appreciate between the time the will is executed and the testator’s 
death, the debt created should be large enough that under all circumstances it 
will be greater than what the beneficiaries would receive under the provisions 
of the will. Practically, the debt is never paid out, so one need not be concerned 
about the debt being too large. In contrast, if the debt is smaller than the 
difference between the yoresh’s halachic rights and legal benefit, it will be 
worthwhile for him to challenge the will in Bais Din, and agree to pay off the 
debt. Thus, if one is unsure about the size of the debt needed, one should err 
on the side of being too large. Nevertheless, one should try to make the debt as 
‘reasonable’ as possible149. 

3) If there are multiple beneficiaries who are receiving more than they are 
halachically  entitled to, a debt should be created for each one. Depending on 
the halachic will form used, a separate addendum may be required for each 
beneficiary, or it may allow multiple beneficiaries to be included on one form. It 
is irrelevant if the total debt created is greater than the value of the entire 
estate. 

                                                           
148 Technically, the amount only needs to be greater than the difference between what the beneficiary 
will receive under the will, and the amount that he would be entitled to according to halachah. 
Because of the difficulties determining the precise amount, the above-mentioned formula is used. 
149 The entire concept of creating a debt that one has no intention of ever being paid can be considered 
a harama, subterfuge. While the Addendum contains language that binds the testator regardless, one 
should try to minimize the level of harama and make the debt as close as possible to the actual value 
that he intends to transfer to the beneficiary. Nevertheless, it is vital that the debt not be too small, 
and one should err on the side of caution. 
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4) If some of the beneficiaries have not been born (for example, if a portion of the 
estate is being distributed to all future grandchildren), a conventional shtar 
chatzi zachar is not effective. Instead, one must create a debt to a trusted third 
party, conditioned that the debt is void if the estate is distributed as per the 
will/Trust150. This third party should be someone who the testator trusts will 
voluntarily distribute the assets as per the will, if the need arises. 

5) To effectuate the debt, a kinyan sudder should be executed. This is 
accomplished by having someone give the testator a pen or handkerchief on 
behalf of the beneficiary151. By accepting the suddar, the testator obligates 
himself to the debts, as per the terms of the Addendum. It should be noted that 
while halachah validates a debt that was created through a suddar, the legal 
requirement of ‘consideration’ is lacking, and this debt would likely not be 
enforceable in civil court. That is not a problem; the secular Will should be 
enforceable in court, as this document is needed only for its halachic effect. 

6) Although witnesses are not required, it is advisable to have two kosher 
witnesses that would be able to verify that the Addendum was executed by the 
testator. Furthermore, the witnesses should also be testifying on the testator’s 
mental condition at the time the Addendum was executed. The witnesses may 
not be related to the testator or to each other.  

7) The Addendum should be given to a third party for safekeeping. It is advisable 
for it to be given to the attorney who is handling the secular Will or trusts. 

8) Upon the death of the Testator, the executor/trustee of the estate should have 
the halachic heirs execute a Kinyan and sign the Waiver and Release document 
to formalize their acceptance of the terms of the Directives/Halachic Will 
Addendum. 

 

                                                           
150 Alternatively, the assets may be given to the trustee as a kinyan al minas l’haknos. See footnote 
136. 
151 The beneficiary need not be aware of the existence of this Addendum or kinyan. 
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SAMPLE HALACHIC WILL ADDENDUM 
I, Avraham Ploni, the undersigned, do hereby obligate myself that if: 

A. One or more of my halachic heirs do not take all necessary halachic 
action to ensure that the provisions regarding the disposition of my 
property made in my Directives (as defined below) are fully 
honored, within thirty days152 of receiving notice of this Addendum 
and being requested by the executor or Obligee(s) to take such 
actions153, (such heirs shall be referred to as “Contesting heirs”; all 
other heirs and beneficiaries shall be “Non-Contesting Heirs”), 
and,~~~ 

B. The Additional Requirements (as defined below) are complied with 
by the Obligee(s), and,~~~ 

C. Neither I nor any of my halachic heirs (excluding any issue of the 
Obligee(s) who predeceases me) are yoresh this obligation154, 
and,~~ 

D. I do not retract this debt in writing;~~~  
then I am hereby immediately indebted155 to my wife Sarah, and to my 
daughters156 Rochel, Rivka, and Leah, and to my sons157 Shimon, Levy, 
and Yehuda, in the amount of One million dollars ($1,000,000) each 
(“Obligation/Obligee(s)”). Said debts shall be payable one hour before my 
death158. To secure the aforesaid debts, I hereby pledge all my present 
and future real property, as well as all my present and future personal 
property (excluding the assets described in paragraph “Halachic 

                                                           
152 This creates a deadline. If the halachic heirs do not back off within this time period, 
the debt vests. 
153 This is to protect the Halachic heirs in the event they were unaware of the severe 
consequence of contesting the will. 
154 If one of the legal beneficiaries is childless and predeceases the testator, the testator 
may inherit him/her. If so, the testator inherits the debt that he obligated himself to 
that beneficiary. When the testator dies, his halachic yorshim inherit this debt along 
with the rest of the estate. What results is a situation where the halachic heirs and the 
legal beneficiaries each are owed an equal debt that is payable from the testator’s 
estate. Because the halachic yorshim have possession of the estate, they may seize 
certain assets for the debt, and the legal beneficiaries will not be able to receive their 
promised share from the estate. 
155 This debt is likely not enforceable in secularcourt since there is no consideration. 
alachah does not have any such requirement. 
156 Each beneficiary who will receive more than they would receive if the estate would be 
divided as per the Halachic Order of Inheritance, should be listed here. 
157 If there is a bechor who will not receive a double share of the estate, each of the 
other sons should be listed. 
158 The debt is created immediately and becomes due an hour before death. 
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Exclusions and Disclaimers”), by virtue of a kinyan agav159. These 
obligations are severable, as defined below.~~~ 
If, however, any of Clauses “A” through “D” above are not satisfied, then, 
subject to the severability clause below, said obligation(s) shall be 
rendered null and void for I never intended to obligate myself under such 
conditions160.~~~ 
Additional Requirements: 

I) In the event that any Obilgee(s) receive a larger share of my assets 
on account of this Addendum at the expense of any Non-
Contesting Heir(s), Obligee(s) shall promptly transfer such excess 
share to the Non-Contesting Heir(s) in the amount necessary to 
ensure that no Non-Contesting Heirs suffer any loss on account of 
this Addendum161.~~~ 

II) In the event that there are outstanding debts that are halachically  
payable from my estate, Obligee(s) shall (proportionally) pay such 
debts in the amount necessary to ensure that no creditor will 
suffer any loss on account of this Addendum162.~~~ 

III) In the event that the vested amount of the abovementioned 
obligation(s) is greater than all my property available to satisfy said 
obligation(s), Obligee(s) shall (proportionally) forgo that portion of 
the obligation that exceeds the available assets.163~~~ 

IV) In the event that any Obligee(s) has a halachic claim against my 
estate for support, dowry, or kesuba, Obligee(s) shall waive and 
release such claims against the estate, in the amount that they are 
receiving by either collecting this obligation, or taking possession 
of the assets as per my Directives164.~~~ 

V) Obligee(s) shall accept the jurisdiction of the Bais Din as per 
“Dispute Resolution” below.~~~ 

                                                           
159 This language creates a ‘lien’ upon the testator’s assets that will allow the beneficiary 
to collect the debt if necessary. Without such language, the debt may not attach to all of 
the testator’s assets, which would defeat the purpose of this document. 
160 If the halachic yorshim honor the will, the debt is void. This is the intent of the 
document. 
161 This prevents some of the beneficiaries colluding with each other to deprive other 
innocent beneficiaries of their rightful share. 
162 This prevents the yorshim from using this debt to avoid paying other bona fide 
creditors that have halachic claims against the testator’s estate. 
163 This forces the beneficiaries to waive any of the debt that they cannot collect, so that 
the testator does not ‘owe’ any money which cannot be collected from his assets. 
164 A woman is entitled to support from the husband’s estate until she either remarries 
or claims her kesuba. If the intent of the will is to give the spouse a portion of the estate 
instead of that support, this text is needed to create a waiver. Otherwise, the woman 
may still claim support from the estate after receiving her legal inheritance. If one 
desires to gift to his wife a share of his estate in addition to her support, this clause 
may be deleted. 
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Severability: The above-mentioned Obligations are severable; Clause A 
shall only trigger the Obligation with respect to the Obligee(s) whose 
benefit is being contested. Clauses B and C shall only effect the 
obligation to the Obligee(s) whose action, inaction, or status causes the 
failure of the requirements.~~~ 
Miscellaneous: Any mention herein with regard to my “Directives” refers 
collectively to my Last Will, including all codicils and/or amendments, 
and any and all Trusts (including all amendments or restatements) 
whose assets are halachically considered part of my estate, both those 
already executed and those that will be executed at a later date, and any 
transfer of assets that will be legally effective upon my death, including 
jointly owned assets, assets with rights of survival, and POD accounts165. 
This Addendum shall be in full force and survive all future testamentary 
documents, unless such documents contain a superseding clause that 
specifically references this Addendum166. I hereby instruct my Heirs to 
follow all of the wishes expressed in my Directives and in this 
Addendum167. This document is valid for its halachic effect only; in case 
this document is presented to any secular court it shall have no legal 
effect168.~~~ 
Halachic Exclusions and Disclaimers: I, hereby state that any terms of 
bequests or other terms of inheritance mentioned in my Directives were 
employed for their legal effect only, but for halachic purposes they shall 
be construed to mean gifts169. Additionally, all of the wishes expressed in 
my Directives shall be abided by with the exclusion of the following 
items: all Jewish books, pairs of tefillin, and the sum of four thousand 
dollars ($4,000), for which I bequeath such items exclusively to my 
                                                           
165 To avoid any disputes whether these assets are subject to the laws of yerusha, they 
are incorporated into the Addendum. 
166 Because of the structure of the Addendum, the testator may change his will at any 
time and need not execute another halachic Addendum. The reason is that the actual 
will is not directly enforceable; rather, as long as the inheritors honor the provisions of 
the last will—whatever that may be—the debt is void. As such, even if the will is 
modified, the debt would still be void as long as the final will is honored by the halachic 
heirs. 
In order to preclude claims that the testator subsequently modified his instructions, the 
addendum states it is valid unless modified in writing in a manner that specifically 
overrides this clause. 
167 This language is intended to create a Mitzvah Lkayem Divrey Hames. 
168 The legal implications of this Addendum have not been tested. The point of this 
language is to make it clear that this Addendum is not intended to change the legal 
rights of the parties granted by the secular Will, but is rather to make the terms of that 
will enforceable from a halachic perspective. 
169 There is a prohibition against depriving the Bechor of his double share. This applies 
when a will is drafted using terminology of inheritance that attempts to make such 
changes. To avoid this issue, the addendum contains a disclaimer that any language of 
yerusha is for legal purposes only, but the intent is a gift. 
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halachic heirs according to the formula prescribed in the Code of Jewish 
Law. 170 All gifts or bequests mentioned in my Directives are intended to 
be outright gifts, and not an appointment as a guardian.~~~ 
Dispute Resolution: All disputes that may arise associated with this 
document or my Directives shall be resolved exclusively by binding 
arbitration at the Bais Din Maysharim of Lakewood or its designee, in 
accordance with the terms delineated in the arbitration agreements of 
said Bais Din. Judgment rendered by the aforesaid authority may be 
entered in any court having jurisdiction thereof.~~~ 
Agreement Validation: I, irrevocably and without time limit, accept 
upon myself and my heirs, even if they are minors, the testimony of any 
Obligee or their heirs, regarding the validity, lack of payment, or waiver 
of the said obligation, with the same effect as testimony from two 
qualified witnesses, without the need of any form of verification, 
including, an oath, cheirem or hin tzedek, even after payment is made, 
unless I or my heirs present halachically determinative proof to the 
contrary171. I accept as binding the position of any halachic authority, 
even if in the minority and not generally accepted, that most broadly 
supports the validity of this Addendum and its implied intent172. All 
terminology in this Addendum shall be interpreted in the manner that 
most broadly supports the validity of this Addendum and its implied 
intent.~~~ 
All of the above was effected and finalized concurrently herewith by 
virtue of all required kinyanim, including kinyan agav sudar, and was 
stated and intended to be effective immediately, all in accordance with all 
procedures set out in the Code of Jewish Law, and with use of a valid 
sudar173.  The kinyanim were made before a Bais Din chashuv in 

                                                           
170 There is a prohibition against disinheriting a halachic heir. Many poskim maintain 
that if part of the estate is distributed in accordance with the Halachic Order of 
Inheritance, one may distribute the rest as they please. Therefore, the addendum carves 
out specific assets that will be divided as per the Order of Inheritance. 
As explained earlier, this exclusion must be a meaningful amount of the estate. 
Accordingly, the addendum excludes $4,000. 
A bechor does not receive a double share of funds deposited in a bank account. To 
ensure a double share is given in at least some assets, the addendum excludes some 
tangible assets of value. This list is simply a suggestion, and one may pick or choose 
from it, or leave a different asset of value instead. 
171 The addendum allows the beneficiaries to collect the debt without having to make an 
oath or provide other halachic proof, which would greatly complicate the enforcement of 
the Addendum. 
172 Many areas of halachah are subject to dispute. The testator is specifically accepting 
the opinions that support the validity of the Addendum. 
173 This is an admission that the debts and obligations were created in a manner 
consistent with halachah. Even if the correct kinyan was not done, this language would 
act as a Kinyan Odeeysa. 
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accordance with all of the procedures required, so that all halachic 
authorities deem the entire Addendum valid, without any asmachta or 
any other claim of invalidation. In addition, the conditions and 
stipulations referred to in this document were set forth as a T’nay B’nei 
Gad U’B’nei Reuvein in accordance with all requirements set out in the 
Code. This instrument is not an impractical document, but a bona fide 
halachic document, and even if it be in my possession at the time of my 
death, shall not be deemed invalid by reason of either proof of payment 
or failure of delivery174. This document is intended to be, and is, binding, 
consistent with the binding nature of all agreements, documents, 
obligations and acquisitions that are properly effected in a Jewish Court 
of Law in accordance with the laws and rules established by Rabbinical 
authorities. THIS IS ALL VALID AND IN GOOD STANDING. 
I hereby affix my signature on this ____ day of _________________ 20__. 
_____________________________________, Avraham Ploni 
The Obligor executed all this, knowingly and willingly, with sound of 
mind175 and without duress or pressure, in front of us, the below 
signatories, and we signed at the direction of the Obligor.~~~ 
_____________________________________, Witness 
_____________________________________, Witness 
This entire Addendum was executed with my consent.~~~ 
_______________<<signature of husband>>176 
_____________<name of Husband> executed this, knowingly and willingly, 
with sound of mind and without duress or pressure, in front of us, the 
below signatories, and we signed on his direction.~~~ 
_____________________________________,Witness 
_____________________________________,Witness 
 

                                                           
174 A document or shtar typically has effect only when delivered to the beneficiary, or to 
a third party on behalf of a beneficiary. This clause is intended to overcome this 
problem. 
175 This clause prevents the halachic beneficiaries from claiming that the testator was 
not mentally capable of executing the addendum. 
176 A husband has certain rights to his wife’s assets, and must sign an 
acknowledgement that he consents to the will and Addendum. 
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Waiver and Release for the halachic heirs 
I, the undersigned, hereby admit (with the same effect as if verified by the testimony of 100 valid 
witnesses) that I have executed all appropriate Kinyanim and transfers necessary to ensure that all of the 
Directives of ____________ (as defined in a certain Halachic Will Addendum executed by the same), with 
respect to any assets that I have halachicaly inherited from the same, are fully honored. In the event the 
Directives call for a portion of said assets to be in held in trust for another party or class of parties, I have 
transferred all such assets to the trustee(s) with a kinyan al mnas lhaknos in an effective manner. In the 
event there are any assets that cannot currently be transferred via a standard kinyan, I have (effective 
immediately at the time of the kinyan) created a valid debt upon myself to said beneficiaries/trustee(s) in 
the amount of twice the value of such assets, conditioned on my ultimate compliance with said Directives. 
In the event I do not fully comply with said Directives, the debt shall vest and be payable immediately. In 
the event I fully comply with said Directives, the debt shall be null and void.~~~ 
This Waiver and Release Agreement (“Agreement”) was effected and finalized concurrently herewith 
according to Jewish Law by formal Kinyan Agav Sudar, and were stated and intended to be effective 
immediately (at the time of the Kinyan), all in full accordance with all requisite procedures set out in the 
Code of Jewish Law (the "Code") and with use of an object valid to effect a Kinyan sudar. The kinyan was 
made in a duly constituted Jewish Court of Law (Bais Din Chashuv) in accordance with each of the varying 
procedures required by all of the various Jewish Halachic authorities, so that all Jewish Halachic 
authorities deem the covenants, waivers, and acquisitions valid, without any Asmachta (as defined in the 
Code) claim of invalidation and without any other claim of invalidation. In addition, the conditions referred 
to in this Agreement are and were all set in the manner used by Bnei Gad and Bnei Reuven and in 
accordance with all other requirements that are set out in the Code for the valid and binding setting of 
conditions. I accept as conclusive and binding the position of any Jewish Halachic authority, even if in the 
minority or otherwise not generally accepted, that most broadly supports the validity and enforceability of 
this Agreement and its implied intent.~~~ 
A separate Kinyan was made for each asset, and for each of the beneficiaries of said Directives, and in the 
event a part of this Agreement is void or unenforceable, the remainder of this Agreement shall remain in 
full effect.~~~ 
I have executed all provisions of this Agreement knowingly and willingly and without duress or pressure. I, 
irrevocably and without time limit, void any declaration of disclaimer (including any declaration of 
disclaimer that purports to disclaim the voiding effect of this paragraph, ad infinitum) that they may ever 
have made regarding this Agreement, and I represent and warrant that I did not make or purport to make 
any such declaration of disclaimer. I hereby irrevocably void and waive any defense or counterclaim that 
could void or impair or in any way limit the validity and enforceability of this Agreement.~~~ 
All disputes that may arise regarding or associated with this Agreement, shall be resolved and established 
exclusively by binding arbitration at the Bais Din Maysharim of Lakewood, (or their designee) as per the 
Bais Din’s standard arbitration agreement. Judgment rendered by the aforesaid authority may be entered 
in any court having jurisdiction thereof.~~~ 
This Agreement is intended to be, and is, binding, consistent with the binding nature of all agreements, 
documents, obligations, and acquisitions that are properly effected in a Jewish Court of Law in accordance 
with the laws and rules established by Rabbinical authorities. My signature signifies that I have read 

and accepted each and every clause in this agreement. THIS IS ALL VALID AND IN GOOD 

STANDING. 
I hereby affix my signature on this ______________ day of ___________ . 
_______________________ 
This Agreement was executed knowingly and willingly in front of us, the below signatories, and 
we signed at the direction of the Obligor.~~~ 

_____________________________________, Witness 
_____________________________________, Witness 



Letters of Approbation/הסכמות ודברי ברכה  



  ד"בס
  

  א"ארי מארבורגר שליט' ג ר"ש הרה"לכבוד ידידי מזכה את הרבים בחיבוריו המחוכמים ירו
  ו"ת לייקווד יצ"דיין בבית דין מישרים בעי

  
לעמוד לימינך לפרסם את גודל התועלת בחיבור זה , הנני למלאות בקשתך להיות שותף לדבר מצוה בנפש חפיצה

. להורות לציבור הרחב והמומחים בהערכת צוואות את הדרך המובחר בהערכת הצוואות, ואהבעניני ירושה צו
ועל ידי , כתיבת צוואות שיש להם תוקף בבית דין היא עצה נכונה למוריש לדור הבא אחריו כדי למנוע מצה ומריבה

ות הקרובים להיות רחוקים עצת היצר המפריד לבב, אני הגבר ראיתי עני. ו לידי משפטים בל ידעום"זה לא יבואו ח
  .כאשר אינם מודעים לחומר חוקת משפט

  
המפיץ אור , ק"הן בשפה המדוברת והן במהדורה בלה, וכבר איתמחי גברא בחיבורו הקודם שנכתב בכשרון רב

  .ה אף החיבור הזה יביא את התועלת המצופה של זיכוי הרבים"ובע, מ"בעניני חו
  

  ש על ידך"יח במשימתך זאת ויתקדש שוהנני לברכך בברכת ידיד וכהן שתצל

  
  חיים קאהן

  
  .אוסיף זאת בקיצור מילין, וכאשר בקשת שאכתוב את אשר עם לבבי בנושא הזה

  
כדי למנוע , וזאת. נושא הספר היא ההדרכה הנכונה לסדר את הצוואות שיהיה להם תוקף על פי הלכה, כאמור

סידור צוואות אלו אינו חידוש . הרבה פוסקים יש להם תוקף רק בערכאות ולא בדיננו החששות בצוואות שלדעת
וחתרו למצוא , גם בדורות שלפנינו נהגו מסיבות שונות לערוך צוואות שמשנים את סדר הירושה, של דור האחרון

ובכל זאת   .וואות אלהואכן סידור הצוואות בזמנינו מיוסדים על סדר צ. דרכים שיהיה לצוואות אלו תוקף בבית דין
  .כפי הנראה הגישה בזמנינו שונה מאשר בדורות הקודמים

  
א סימן "המבקשים לעקוף את סדר הירושה בוחרים בדרך כלל בשטר שמקורו בשטר חצי או שלם זכר המובא ברמ

למי בשטר זה המוריש מחייב עצמו בחוב . ז"ז סט"והמיוסד על תיקון חכמי ספרד המבואר בסימן ר, ז"א ס"רפ
לפי דעת הרבה פוסקים אין בסידור זה חשש של . שאינו יורש על פי דין תורה אם היורשים לא יקיימו את הצוואה

רק מחייב עצמו בחוב גדול למי שאינו יורש אם , שהרי המוריש אינו מקנה כלום מנחלתו לפני מותו, העברת נחלה
  . ציית לצוואתולא יקיימו את הצוואה ועל ידי זה כופה בפועל את היורשים ל

  
ז ששטר זה דומה לעישור "ם מינץ סימן מ"ת מהר"כתב בשו, והנה בטעם שהנהיגו בזמנם לכתוב שטר חצי זכר

וגם על ידי שטר זה הובטח לבת חלק מהירושה העתידה כדי , ל לתת לפרנסת בתו ולהשיאן"נכסים שתיקנו חז
ל "ואדרבה הלכו בעקבות חז, חלות שבתורהובכן לא היה במנהג זה שום כוונה לעקור את סדר הנ. להשיאה

  . ששקדו על תקנת בנות ישראל
  

ולא מטעם , כמו כן היו במשך הדורות תקנות שונות שהנהיגו הקהלות בענין ירושת הבת כפי שראו בזה צורך שעה
וכן , א שלא אמרינן דינא דמלכותא בדיני צוואה"ת הרשב"ו משו"דינא דמלכותא דבזה הביא הבית יוסף בסימן כ

א "ת הרשב"מובא בשו(תקנות קשטיליא , לדוגמא. ד הפקר"אלא בכח דומה להפקר בי, ט"ס שס"א בסו"כתב הרמ
  . תקנו לתת לבת חלק בירושה הגם שאינה יורשת מדין תורה) ב"סימן תל' חלק ג

  
ל פי דין אכן כפי הנראה בדורות הסמוכים לנו לא חתרו למצוא דרך לעקוף את סדר הירושה באופן שיהיה תקף ע

ואכן כמה מגדולי אחרוני זמנינו כתבו שנהגו לסמוך על הצוואת , ועם כל זה לא מחו נגד קיום הצוואות אלה, תורה
 - ל "לאחר שהעיר כנ –ד "סימן ק' ע חלק א"ת אגרות משה אה"ובשו, שנעשו אצל עורך דין ותקיפים בערכאות

וסיים על זה דישראל אם לא , עיין שם, עולים בערכאותחידש לדינא שבית דין יכול להוציא ממון על פי צוואות ה
ת אחיעזר סימן "והביא משו, ג נקט לשון זה"סימן נ' ת חשב האפוד חלק א"ואף בשו. נביאים הם בני נביאים הם

  .ה שנהגו לקיים צוואות שנעשו אצל עורך ותקיפים בערכאות על כל פנים מדין מצוה לקיים דברי המת"כ
  



ל נשמע שאין שום חיוב "ת הנ"הרי מספרי השו, רות משה שהצוואות תקיפים על פי דיןומלבד שמבואר מהאג
א "ת מהרי"וביותר מבואר זה מתוך דברי שו. להודיע ליורשים שעל פי דין תורה יש להם זכות וטענה לבטל הצוואה

ונם על פי הצוואה ד שנשאל מתלמידו האם חייב להשיב מה שאחי אשתו נתנו לה מרצ"ע סימן קי"אה) יהודה יעלה(
אבל אינו חייב להשיב מרצונו מה , והשיב על זה שהגם שאסור להוציא המגיע לו בדינא דמלכותא, שהשאיר אביהם

ט כתב באם המקבל שאינו יורש על פי דין תורה יודע "סימן רנ' י חלק א"ת תשורת ש"והנה בשו. שכבר נתנו
זוהי מחילה , ולכן נתנו למי שאינו יורש על פי תורה, צוואהשהיורשים סברו שחייבים לתת על פי דין כפי שכתוב ב

וכפי הנראה מדבריו לא היה צוואה והיורשים תובעים שלא ידעו שהדין נותן שהבת , עיין שם, בטעות וחייב להחזיר
אבל באם היה צוואה באופן שמצוה לקיים דברי המת , אינה יורשת ובזה פסק דתלינן בטעות ולא במחילה עיין שם

אף לדבריו יש לומר דתלינן , אפילו רק בצוואה מהורים לבניהם שלדעת הרבה פוסקים יש בזה משום כיבוד אב או
ח "סוף סימן רכ' וביותר בחלק ג, ד והלאה"ד אות י"סימן רכ' ם חלק ב"ת מהרש"ועיין בשו, במחילה ולא בטעות

  .ק"ודו, ה ועוד נראה"סוד
  

ביניהם הירושה על פי צוואה מהמוריש ולא היה על זה ערעור בבית ל נראה שבנכסים שהיורשים חילקו "מכל הנ
ומובן מאליו שאין כוונתי בכל זה לערער על הכוונה הטובה למצוא דרכים , אין לחוש שמחזיקים בזה שלא כדין, דין

רק באתי , ואין צריך בזה לדידי ולדכוותי, דזה ודאי ראוי ונכון למנוע הריב והיגון, שיהיה לצוואה תוקף בבית דין
להוציא מה שנראה לי דעת מוטעת כאילו המקיימים מרצונם הטוב את הצוואה ככתבה ולשונה עושים שלא כדין 

  .ל גזילה בידם"ויש לחוש שהמחזיקים בנכסים אלה על פי החלוקה הנ
  

  והנני בזה לכפול ברכתי לברכה והצלחה להגדיל תורה ויאדיר
  

  חיים קאהן
  

  א "ד כסלו תשע"י' יום ב
 




