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Introduction

Arbitration statutes enacted in the United States in the 1920s, on
both federal and state levels, popularized arbitration as an alternate
form of dispute resolution. Arbitration enabled litigants to avoid the
long and costly process of trying their case in court. Instead they
could designate a third party who would arbitrate their case. The
arbitrator’s decision would be binding and could be enforced in a
court of law.

During the past 85 years, Jews in New York City made use of
those arbitration statutes in two very different ways. One model, that
of the Jewish Conciliation Board (and its predecessor), captured the
imagination of the Jewish people in New York from the 1920s
through the 1960s. The other model, that of be din, is today the
predominant method of dispute resolution for observant Jews in
New York City.

In this article we discuss these two models of arbitration and
analyze their strengths and weaknesses.

Heshey Zelcer, a businessman, is the author of Companion Mishnayot,
Tractate Niddah (1994) and A Guide to the Jerusalem Talmud (2002).
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Arbitration Boards

The Enactment of Arbitration Statutes. Prior to World War I, the
judicial system in the United States had a hostile attitude toward
arbitration. Following the war, however, the United States
experienced a great upswing in economic activity, which led to an
increase in business lawsuits and a significant backlog of court cases.

A solution was needed to relieve the pressure on the courts,
and in response, New York in 1920 became the first state to enact a
modern arbitration statute. This legislation recognized as binding an
agreement by two parties to resolve their disputes by arbitration. The
courts were now obligated to enforce an agreement to arbitrate just
as they had always been obligated to enforce any other commercial
agreement. In 1925 the Federal government enacted the United
States Arbitration Act, eclipsing the state law and granting the same
arbitration rights to all citizens of the United States.'

An arbitrator is not bound to follow the strict letter of the
law in deciding cases, but is rather expected to use common sense
and a general knowledge of business practices. That was made clear,
for example, by the California Supreme Court in Advanced Micro
Devices, Inc. v. Intel Corporation (9 Cal. 4% 362, 374-75 (1994)):
“Arbitrators, unless specifically restricted by the agreement to follow
legal rules, may base their decisions, upon broad principles of justice
and equity....”

Decisions of arbitrators are final and can be enforced in
secular court. If an individual went to court to try to overturn a
verdict, the court would refuse to review the merits of the case,” and
it is inconsequential that the court might have decided differently
from the arbitrator. There are, however, certain behaviors of the
arbitrators that may cause their decision to be vacated. For example,

1 “But in the run-of-the-mill case, the role of state law in atrbitration
practices can only be termed marginal—and, as federal common law is
spun out still further, that role can only diminish.” Rau, Alan Scott,
AAA, Handbook on Commercial Arbitration, p. 433. See also Stephen K.
Huber & E. Wendy Trachte-Huber, ibid. p. 16-17.

2 There are some exceptions to this rule. For example, if the court felt
that an arbitrator’s agreement shortchanged the welfare of a minor, the
court would vacate the arbitration agreement. More on this later.
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if the court finds gross misbehavior by the arbitrators, such as
corruption, fraud, undisclosed conflict of interest, or refusal to hear
pertinent evidence, it can vacate the ruling of the arbitrator.’

Alternative Dispute Resolution. Alternative Dispute Resolution
(“ADR?”) refers to any method of dispute resolution other than the
secular court system.

To understand the primary types of ADR, it is important to
differentiate between arbitration and mediation. Arbitration is the
process whereby two or more parties approach a third party to decide
on the relative merits of their case. Before the arbitrator agrees to
arbitrate, the two parties generally sign a statement that they agree to
abide by the arbitrator’s decision. In mediation, by contrast, the
mediator sits with the parties to the dispute and helps them work out
a solution. The mediator can suggest various compromises but
cannot force any solution on the parties.

To compare the various forms of dispute resolution, it helps
to view them on a continuum from most control—the best
method—to least control, the worst method. When a dispute arises it
is always best if the disputants can resolve their differences without
involving a third party. That is obviously the best way to resolve a
dispute since it gives the disputants maximum control.

Next on the continuum is mediation, whereby the parties to a
disagreement work with a mediator to work out a solution agreeable
to all the parties.”

Following along this line we come to arbitration. With
arbitration there are still the benefits of avoiding the long delays and
costly fees associated with a court case. However, the parties to the
dispute must place their fate in the hands of an arbitrator, who will
decide the case for them.

3 New York statute C.P.L.R. 7511 sets forth a variety of factors that may
cause a court to invalidate or modify the ruling of an arbitration panel.

4 Many states require families to try mediation before family court. See,
e.g., West Virginia http://www.state.wv.us/wvsca/familyct/cover.htm,
“One of the most important changes to the new family court system is
the requirement that parents who are not able to agree on shared
parenting responsibilities must attempt to mediate their dispute.”


http://www.state.wv.us/wvsca/familyct/cover.htm
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Bet dit, as practiced in the United States,” is a form of
arbitration. In fact, almost no ber din in America will hear a case
unless the litigants first sign an arbitration agreement. Signing an
arbitration agreement at bet din ensures that the verdict of bet din is
enforceable in a court of law. Bes din, however, is further on our
continuum and closer to a court system in that a bez din, unlike an
arbitration board, can issue a hbagmanabh, a religiously significant
demand to appear before it.

Finally, the dispute resolution where the litigants have the
least control is the court system. When a court issues a subpoena, the
litigant must attend. The litigants often play only a minor role as their
respective lawyers battle it out in court. And at the “end of the day”
their fate will be decided for them.

American Arbitration Association. Following the enactment of the
arbitration statutes in the 1920s, various organizations were
established to help the business community resolve its disputes
through arbitration: in 1922 the Arbitration Society of America, in 1924
the Arbitration Foundation and shortly thereafter in 1925 _Arbitration
Conference. Finally, in 1926 these three organizations merged into the
American Arbitration Association (AAA).

Today the AAA administers approximately 150,000 cases
annually with its panel of approximately 8,000 arbitrators and
mediators. The AAA also employs more than 700 people and has a
board of directors of 90-plus people.’ Its mission is stated as:

“The AAA is dedicated to the development and
widespread use of prompt, effective, and economical
methods of dispute resolution. As a not-for-profit
organization, our mission is one of service and education.

“We are committed to providing exceptional neutrals,
proficient case management, dedicated personnel,

5 Bet din in such countties as Israel, France and Great Britain derive their
power from the government and can thus subpoena and enforce their
decision with the full power of the state. However, the United States
and other Western countries provide not only religious freedom but
also freedom from religion.

¢ The AAA is the largest arbitration organization in the United States.
JAMS, established in 1979, is another example of a quality arbitration
organization.
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advanced education and training, and innovative process
knowledge to meet the conflict management and dispute
resolution needs of the public—now and in the future.””

A review of the policies implemented by the AAA reveals
why it has become a successful world-class organization that has
earned the trust and confidence of the business community:®

e Neutrals (i.e., those who arbitrate or mediate) are bound
by a strict code of ethics.

e Neutrals are obligated to keep confidential any information
disclosed at a hearing.

e Neutrals are obligated to disclose any relationship that
could potentially be viewed as a conflict of interest.

e Mandatory training is provided to ensure the competency
and quality of the neutrals.

e Independent accountants audit their financial records and
the results are made available to the public.

e Fees for services are clearly articulated and its rules are
available to the public. Furthermore, the AAA has a fee-
reduction policy for parties who cannot afford to pay.

e A panel of arbitrators with consumer expertise serves pro
bono on consumer cases. When no pro bono arbitrator is
available, suitable arbitrators serve for a reduced fee.

e DParties, clients, and neutrals may contact their case
manager, supetvisor, or vice president to address any
complaints or provide feedback on service.

e Additionally, the AAA periodically surveys parties on
discrete caseloads and attendees of educational programs
to gather feedback on its service and neutrals.

Jewish Conciliation Board of America.’ In 1919 the Jewish Court of
Arbitration was established" by Mr. Louis Richman and Rabbi Samuel
Buchler, and its first session began on February 18, 1920."

T AAA, Public Service at the American Arbitration Association, p. 3.
8 See the AAA Web page: http://www.adr.org/sp.asprid=22036
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It was founded to provide a forum where Jewish people,
particularly new Americans, would feel comfortable airing their
grievances. They could, if need be, speak in their native tongue,
which was often Yiddish. Furthermore, these new American Jews
wanted to avoid the secular court system, which they viewed with a
sense of trepidation, and in which they feared causing a ju/iul Ha-
Shem, desecration of God’s honot.

Despite the good intentions of the Jewish Court of Arbitration,
its first decade was plagued with internal problems. That led Rabbi
Buchler to disassociate himself from it, and in 1929 Louis Richmond,
Executive Secretary, asked Dr. Israel Goldstein, the founder of
Brandeis University, to join the organization. In 1930 Dr. Goldstein
became its president “out of a deep concern for social justice and for
Jewish dignity” (Goldstein 88).

Shortly afterward the name changed to the Jewish Conciliation
Conrt and in 1939 the name changed again to the Jewish Conciliation
Board of America (JCB). That final change in name was to make it clear
that the tribunal had no pretensions to being a court of law and that
its purpose was conciliation even more than adjudication (Goldstein
87-89).

In its first 50 years of existence, the Board solved over 27,000
cases.”” Originally most cases related to rabbis, fraternal orders and

® 1 am indebted to the Jacwb Rader Marcus Center of the American Jewish
Archives, Cincinnati Campus, Hebrew Union College, Jewish Institute of Religion,
and especially to Vicki Lipski, Archives Assistant, for making available,
copying and forwarding selected archived documents of the JCB.

10 Hurwitz, in 1930, lists 14 Jewish arbitration courts then in existence and
another three in the planning stages.

11 Court sessions were originally held in the Grand Jury room of the New
York Criminal Court building at 264 Madison Street. After the Madison
Street Court House was closed down (ca. 1939), the sessions wete held
in the Jewish Educational Alliance building at 197 East Broadway.

12 Hurwitz provides a detailed breakdown of cases filed at the New York
Jewish Court of Arbitration for the approximate ten-year period from
January 1920 — July 1929: 1,076 cases were filed but failed to come to
trial. 445 cases were tried and decided. In 25 cases the defendant
refused to abide by the award and was given the arbitration agreement
for use in civil court. That relatively high incidence of refusing to abide
by the court’s decision is reflective only of the early years of the Board
when it was mismanaged. In 1930, after the Board was reorganized it
changed for the better. In a press release issued by the JCB in eatly
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burial societies. In the later years, the caseload shifted more to family
matters, marital problems, business conflicts and disagreements
among organizations.

Following is the description of two cases that came before
the JCB. The first involves a practice that was common in the 1930s
and 1940s but that seems a bit strange to us today (Goldstein 128).

“A sexton, upon being hired by a congregation, would pay
them a certain sum of money, usually about $2,000. On
leaving his post, he would receive a similar amount from
his successor.13

“A sexton approached the board with the complaint that
his congregation refused to return the $2,000 which he had
paid when he was first engaged. He was now seventy-one
years old and unable to continue working.

“The president explained that the sexton was obliged to
find a replacement who could then pay him the $2,000.
The congregation would not assume the responsibility.

“The sexton testified that it was specifically the well-
known attitude of the congregation which prevented him
from finding a successor. No other sexton would agree to
wortk for them.

“The rabbi on the panel, announcing the decision of the
judges, said that he was aware that this was not the only
congregation which resorted to such dubious practices.
‘BEvery decent person feels a sense of shame that disputes

1945 it states, “Within the last few years practically every decision was
accepted and carried out by the parties, and during the year 1943, not a
single case had to be brought to the civil court to enforce our awards.”
The number of cases tried each year by the Board rose significantly.
Weinberger, writing in 1953, states, “The Board handles about 500
cases a year but most of these do not get to the hearing stage. Most of
these disputes are settled by bringing all sides into the Board where
settlements are made. From 75-100 cases are aited formally before the
board each year.”

13 Weinberger explains, “A sexton of a synagogue, because he handles
much of the money of the church, is often asked to post security in
case he defaults in his duties or makes off with some of the money.
Many times the synagogue will take this money he has deposited and
use it to pay its running costs.”
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of this kind must be brought here. The good name and
honor of the Jewish people would suffer, were this type of
case to come before the municipal courts. We should be
grateful that we have a Jewish court to handle such cases.’

“The judges ruled that a successor should be found within
four weeks, either by the defendant congregation or by the
plaintiff. If this effort proved unsuccessful, the
congregation would become liable for the repayment of
$2,000 to the plaintiff.”

The second case resonates very clearly in our modern ears
(Goldstein 140-141).

“Mrs. S. testified before the Board that she had paid $300
to a Yeshivah as tuition for her son. Although she had asked
to be allowed to pay in installments, the director told her
that the money would have to be paid in one sum. He gave
her an address where she could borrow the amount.
During the school year, her son had been suspended and
she was informed that the tuition fee would be refunded.
Thus far, the Yeshivah had failed to make any repayment.

“The directot’s brother, who was also the boy’s teacher,
said that he had been a troublesome student, that he
refused to study, used profane language, and had broken a
window. The boy had been suspended for a week, after
which the parents refused to send him back to school
When the lad was questioned, he denied the accusations
and complained that the other boys teased him. His
mother added that the conditions at the Yeshivah were so
bad that she had decided not to send her son back.

“The judge ordered the Yeshivah to refund the tuition.

“After this decision had been announced, another teacher
at the school came forward and told the judges that the
description given of the boy’s behavior had been false. He
had found him to be a conscientious, polite student. When
the director’s brother asked the Board whether the
Yeshivah might be permitted to refund the tuition in
installments, protesting that the school could not afford to
pay the entire sum, the judges advised him to borrow the
money from the same soutce that had been recommended
to the plaintiff.”
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Each arbitration panel included a businessman, lawyer and
rabbi (Orthodox, Conservative or Reform): the rabbi for his
knowledge of Jewish Law, the lawyer for secular law, and the
businessman for the practical side of the case. Panelists were all
volunteers,'* and the mediation was not rigidly structured.

The JCB functioned throughout in such a manner as to win
the confidence of the Jews who turned to it for assistance. When the
verdict rendered by the judges was unacceptable to one of the parties,
the judges often took the time to speak to the party, to convince
them of the justice of their decision.

The litigants were not permitted to have lawyers with them at
the hearing."” Sessions were often held in the evening so that litigants
would not be forced to lose a day’s pay (Goldstein 89-90).

The conciliation board did not operate as a bet din. In the
words of Goldstein, “We had no ecclesiastical jurisdiction, but the
rabbi’s presence was helpful in applying the spirit of Jewish law”
(Goldstein 89).

The JCB was successful in getting good publicity, an
advantage that helped reinforce the community’s trust in its
organization. An example of that publicity was the publication of
three books describing the JCB.' In 1954 the JCB’s thirty-fifth
anniversary was the subject of an article by Eleanor Roosevelt in the
New York World-Telegraph.

A play entitled “Court without a Gavel” was presented by
NBC in “The Eternal Light” series. Also, over a period of six

14 Not only were the judges all volunteers, many of them actually made
contributions to the JCB. Address of Louis Richmond to the Flushing
Jewish Center, p. 15.

1> Bringing a lawyer to bet din is viewed negatively by halakhah. (See Avot
1:8, Ketubot 52b, 86a, Rambam Hilkhot Sanbedrin, 22:10. For a detailed
discussion see Broyde, “On the Practice of Law According to Halacha”
Journal of Halacha and Contemporary Society, Number 20, (1990) p. 6, n. 2.)
Also the JCB wanted to hear the testimony directly from the litigants
before their attorneys could coach them in how to phrase their
arguments. Today, however, a judge would vacate an arbitration
decision if a litigant were not permitted to have a lawyer at the hearing.
Thus JCB’s policy changed. In an address before the Flushing Jewish
Center in 1952, Louis Richman states, “no attorneys are present—
although they may appeat, if they so desire.”

16 See Buchler, Yaffe and Goldstein.
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months, radio station WEVD broadcasted a seties of talks about the
JCB entitled “Behind the Scenes of the Jewish Court.”"’

Many articles about the JCB appeared in the Yiddish
newspapers The Forward, the Morning Journal and the Day. In addition,
on August 24, 1962, Martin Tolchin wrote a sympathetic report in
The New York Times about the JCB entitled “Jewish Family
Problems Are Settled out of Court.” The article noted that “The
board’s work has been praised by such legalists as Supreme Court
Justice William O. Douglas and such humanists as the late Ernie
Pyle.”"

Why the JCB succeeded. The Jewish Court of Arbitration got off
to a poor start. During its first ten years, quite a few of its litigants
refused to accept its decisions and appealed them in court. After
Israel Goldstein became its president, however, it became an honest,
efficient and well-regarded institution.

For an organization to be successful, it helps to have a leader
who believes in the cause and devotes his life to it. Israel Goldstein,
its president from 1930 to 1968, was indeed such a person. His
resume read like a listing of the important Jewish organizations of his
time."” Yet although he was busy with many organizations, he felt
most strongly about his role in heading the JCB.

Furthermore, he was able to use his clout and prestige to
convince others of the importance of the JCB, and was successful in

17 Goldstein address on March 1, 1950.

181 was amused when I read the following statements in the same New
York Times article: “It is a descendant of Beth Din, the religious courts
in which European Jews were allowed to resolve their own differences.
Some of these courts are still believed to be in existence.”” (Emphasis added).

19« _.Rabbi Emeritus of Congregation B’nai Jeshurun...President of the
Synagogue Council of America, American Jewish Congress, Zionist
Organization of America, Jewish National Fund of America, Chairman
of the United Palestine Appeal and Cochairman of the United Jewish
Appeal, Vice President of the World Jewish Congress and Chairman of
its Western Hemisphere Executive, Chairman of the World Conference
of General Zionists, and as a member of the Jewish Agency Executive
and its Treasurer in Israel 1948-1949...” (The back inside of the dust-
jacket of Goldstein’s book.)
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getting hundreds of people to volunteer their time to act as jurists.”
Serving on the JCB was viewed as a privilege, and was an opportunity
desired by the important and respected people of the Jewish
community. Those prestigious judges thus gave the community and
the litigants the confidence that they were being judged by the finest
and brightest that the Jews had to offer.

Also, the JCB was not an ad-hoc board serving the needs of a
narrow group of people. Rather it was, in a sense, a “sitting court”
that served the needs of all Jewish New Yorkers” in a timely and
efficient manner.”

Appearing before a panel of three rabbis as in a bef din can be
an intimidating experience. When, however, one of the people on the
panel is a businessman, the litigants are more comfortable that their
motives, decisions and business actions will be understood.

By barring attorneys, the litigants were more apt to give an
honest accounting of their side of the case. There was no lawyer
standing behind them and telling them what to say.

The JCB was a non-coercive institution. It would send the
defendant an invitation to attend, but he could refuse without any
legal, religious or social consequences. The only motive that
compelled one to appear before the JCB was a desire to resolve the
dispute in an equitable manner.

20 For a list of officers, members, board of directors, volunteer judges,
consultants and patrons see Goldstein, 244-251.

2l When Louis Richman, the executive secretary of JCB, was asked,
“...does any particular group of Jews sponsor the Jewish Court?” He
answered, “No, not at all...It is an organization sponsored by every
shade of Jewry—Orthodox, Conservative, and Reform. That’s what
makes it so thoroughly fair and representative of our people—it
belongs to all and is respected by all” (American Jewish Archives). Yet
Weinberger writes, “Like the Beth Din, the type of person who will
appear before the Board has a Jewish problem which he wants
resolved. He will not, however, be a very Orthodox Jew of the real “old
school.” By that I mean he will not be a strict observer of the Mosaic
Law. The latter will take his dispute to a Beth Din, the board with its
particular make-up being quite irreligious for him.”

22 For example, of the 96 cases tried during 1928, the average time from
date of filing of complaint to date of trial was 27 days. The decision was
on the same day as the trial (Hurwitz p. 4).
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Best of all, for those least able to afford the luxury of
American justice, the JCB was free to any Jew regardless of religious
denomination, affiliation or lack thereof.

Why the JCB ceased to exist. In 1981 Israel Goldstein published
his book “Jewish Justice and Conciliation” documenting the history
of the Jewish Conciliation Board of America from 1930 to 1968. Although
the JCB would continue to function for another five to ten years,
until about the mid 1980s we never hear from it again.”> What was it
about the board that caused it to burn so brightly, and then to
suddenly disappear?

To understand the dynamics of the JCB, it is important to
understand the two classes of Jews who encountered each other at
the board: the judges and those who were judged.

On the one hand were the volunteers, patrons and all those
who meted out justice. Those were second- and third-generation
American Jews who had already “made it” in this country. Yet they
were still anchored to their roots and familiar with the culture and
religion of their grandparents. We call those people the
“Americanized Jews.”

On the other hand we have the new Jewish immigrants who
spoke Yiddish, were poor, and clung to various aspects of their faith
and eastern European culture. Those people came to the JCB to be
judged, and it is those people whom we call the “New Jewish
Immigrants.”

It was thus the “Americanized Jews” who created the JCB as
a social service organization to help the “New Jewish Immigrants.”**
As a side benefit, by keeping the “New Jewish Immigrants” out of

23 Despite various email requests and telephone conversation with the
Jewish Board of Family and Children’s Services, the organization that took
charge of the JCB in the late 1970s, I was unable to find out the precise
year in which it took over JCB nor the year that JCB ceased to exist.

24 Goldstein’s hints at this: “...it gave me an opportunity of being helpful
not only to Klal Yisroel, but also to “Reb Yisro’el”... (p. xxiii.) “The
Jewish Conciliation Board functioned throughout in such a manner as
to win the confidence of those Jews, mostly immigrants...” (p. 89).
“Many would talk their hearts out in their own Masmmse-loshen, Yiddish”
(p- 89). “...for the convenience of persons who could not afford to
lose a day’s pay” (p. 90).
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secular court, the “Americanized Jews” kept the spotlight off the
immigrants and prevented it from reflecting back onto themselves.

Unlike the American Arbitration Association,” the JCB was
never meant as a solution for the “Americanized Jews.” They would
resolve their disputes the way all other Americans resolved theirs.

As the years went by and the descendants of the
“Americanized Jews” assimilated and the descendants of the “New
Jewish Immigrants” became successful, the need for the JCB
diminished.

What about the new Orthodox Jewish immigrants who
flooded the shores of this country after World War II? Didn’t they
also have a need to have their disputes resolved cheaply and
efficiently, away from the hostile and unfriendly secular courts? Part
of the answer is that many of the religious Jews who came to this
country after World War II did not come here to leave their culture
and religion behind. These were people who were driven out of their
homes and wanted only to recreate what they once had in Europe, to
transplant their shzetle and its warmth onto American soil. They would
rebuild their shuls, their schools and their gemakbs (charitable
organizations), and they had no need for a JCB. They would resolve
their disputes as their parents and grandparents did before them, in a
local and heimish (culturally familiar) bet din.

Another reason the JCB ceased to exist is that when
Goldstein retired, the JCB lost its strongest advocate. There were
good people who stayed on, but the all-consuming passion and the
dedication of Goldstein were no longer there.

Also, the JCB was an organization run by Orthodox,
Conservative and Reform Jews. Israel Goldstein, its president for 38
years, was a Conservative rabbi. Julius Mark, who succeeded him, was
a Reform rabbi. Moses Hyamson and Leo Jung, vice presidents, were
both Orthodox rabbis. It was the era that the Synagogue Council of
America (1926-1994) flourished, an organization comprising rabbis
of all three streams of Judaism.

The Synagogue Council of America is now gone, and so too
is the JCB. Both, to some extent, are casualties of the dynamics that
today prevent cooperation among different Jewish denominations.

% “The AAA includes ADR clauses in its own contracts with vendors and
resolves its disputes using a variety of conflict management processes.”
http://www.adt.org/sp.asprid=22036.
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Halakhic Overview of Arbitration and Mediation

Halakhah forbids Jewish disputants from taking their case to a secular
court. That applies even if the law of the secular court in a particular
case is the same as the Jewish law.”® Furthermore, the prohibition
applies even if both parties agree to adjudicate their dispute in a
secular court.” Note that although halakhah refers to those forbidden
courts as courts of 0°2213 721, idol worshippers, nevertheless, when
halakhah discusses secular courts it makes no distinction between
those of idolatrous societies and those of non-idolatrous societies.”

Midrash Tanpuma is one of our earliest sources to discuss the
prohibition against resorting to a secular court. First it proves that it
is forbidden to adjudicate disputes in a secular court even if the
court’s ruling would conform to halakhab:

26 grIw 9"YR L0200 STAW DWW MIRIR XXM INRW 2PN DI R 0 30,8010
WD WK DWW AR (XD MAY) MRIY 007 PRI ORWA AR R ORI 21T
(2 12 PYO3) IMY1TA *19% R 077°I92:MR 927 ,0°2213 72 2197 R O7°197 0107
122RIY YW AT O ORI S1TD OOT PR O"YR 19w MR 2oy 2172 17 92
Q0% OPIDY DOWN AWK DOWAT 7R MKW 11°27 WA NN T 2 T 990
R 9K 1T S 9°pN 2MOYR T AN, MorTa C19% RYY 077190 2oy v19h R
MY 21031 82 387 XY OX L7700 ORI 2179 1Yan DRI 01172 1an XX 91
(1292 P70 MDY 2"anT) 107 HYa Tn 0MoY T2 2O T Nhan

27 BRAWY ST DOITW PTR IPDR 07w NIRDIWAT 0°2010 CTAW °IMT C10a NI OX
LUWI T T ,00°102 TP KT 91 70K ,00°102 PR 20T CHya 2 N1 1990
(R0 VWY IR WY IAPW) LAY NNNA T 02N AT 770 1R

28 See for example Teshuvat ha-Tashbetz 4:6 that the injunction against
secular courts applies to those of Muslim societies as well. See Krauss
p. 37, note 6 for a detailed discussion of this issue.

29 @YTew TT Qv T P onh W ORI W P hvab pan .o™boy C1b X9 ,omnd
WD WR M2 TIAPN 207707 PRI MORW DRI 1T PTT IMR PIT 2o
995 0"9Y *197 TN DRI C10T MW v oW .0M3 "197 K7 PRI C107 07010
o7 WNED RY 00 (KD:27 0°127) RIW 7N2 DI 12 MR 790N RIT N2 WITROA
M2 °12% MR 1PAY RDINT DI ANINY AT AT N7 Swn 00999 1NN
1777177 1072 129 AR NN OR DI 0190 1A% WIAN DR I T2 93 IpWn MR
XY RIIW 772 D3 DIDRD NONK AT 19 1R 19D 927 90w XY N9 127 HIRY DR
SR 077 NAR T290% 000 HW IR PWRIT 90T 102 R 29080 DR MR DR 1T
927 DR HR ONAR 270 YW RIIW T DAR N0 9IRY KD 1721 DORY 172 1m0 17 wian
X117 227 0ova DpIn o0 (0 nT) 'RIw MOy NPT 191 LI DR 702D ROW N9
ORIWH AR (D URPITY) 02 v KD 20w 222 XY DI OnY NNI VIR OM 2900
WY WK CWOWH DRI NP DR anInwY (P XIPM) 'RIW 22210 2P MKH 077 NN
TORY (3) "7 '3 120 DoLOwn NwOD (RWDY) RMIIN WATA) .0°A2 oM QIR OnIR
(ovown;
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“Before thew!” (Exodus 21:1), but not before idolaters. How
do we know that if two Jewish litigants have a dispute and
they know that the idol worshippers judge such a case
similarly to Jewish law that one is nevertheless forbidden
to be judged by them? It states, “That you should place before
them,” before the Jews but not before &utim.>

Tanpuma now gives two reasons why a Jew may not resort to
a secular court:

3For whoever forsakes Jewish judges and goes before
idolaters he first denies God and afterwards he denies the
Torah as it states (Deuteronomy 32:31), Is not their rock like
onr Rock? And [now] onr enemies judge ns.??> To what is this
comparable? To a doctor who visits a sick person and
instructs the household, “Let him eat and drink whatever
he wants. Hold back nothing.” He enters [the house of]
another [sick person] and he instructs the household, “Be
careful not to let him eat such and such, nor drink such
and such.” They asked him, “To the first you said, let him
eat whatever he wants, yet the other you instructed not to
eat?” He answered them, “The first sick person [will soon]
no longer [be] with the living. 1 therefore said to hold
nothing back for whether or not he eats he will soon die.
But for the other who is alive I instructed that he not eat
certain foods so as not to exacerbate his condition.”

The parable alludes to the thought process of a confused Jew
who notices that another nation has laws that are different from his
own. First he mistakenly considers those other laws as having

30 See parallel source in Gittin 88b.

31 We split the Tanbuma at this point although the word 72% seems to
imply that what follows defines what preceded it. We do that based on
three reasons: 1. The beraita in the first unit deals with a very narrow
case in which a particular Jewish law is similar to a non-Jewish law,
while the parable in the second focuses on the difference between
Jewish and non-Jewish law. 2. No other source quotes those two units
together, and 3. In i P09 1 75 0°7272 XN w1 the midrash of our
second unit reads similarly, .m0 2w Xo% TW 871 and in that context
the word 92w is definitely not an elaboration of out baraita.

32 Our understanding of the parable implies a reading of the biblical verse
that is different from the usual translation, “For not like our Rock is their
rock—ryet our enemies judge us.” (ArtScroll, ibid.).
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originated from that nation’s god. After all, DX XD K? 3, Is not
their rock like onr Rock? He has thus denied the unity of God (792
7nn KT N2 WITP3). Second, since the laws of that nation are more
lenient, he subjects himself to them, and 2°2°99 11°2°R), our enemies rule
over us. He has thus also denied the Torah (77112 793 13 >I1RY). Those
two rebellious actions are alluded to by both Rambam and Shulpan
Arukh as 97N 0717 and 11°27 AW D7D T 2.

Tanpuma then explain that there is really only one God and
that He created two sets of laws, one for the Jewish people (the laws
of the Torah) and the other for everyone else (the seven Noahide
laws). The set of stringent laws he gave to the Jewish people for our
own benefit (e.g., to refine us). To the other nations He mandated
only a minimal code.

We have thus established two reasons we may not resolve our
disputes in a secular court: 1. It would imply that we recognize a
multiplicity of gods: 721N X371 N2 WITPA2 193,” and 2. It would
imply that our laws are inferior to those of the other nation: 13 X3
7Mna 19>

In any case, based on the first part of the Tanhuma, the
prohibition against resorting to a secular court is clearly established,
and when a Jew does so he is in violation of “ 9% ,07°15% D*wn WX
0°M> *19% X2 9XW°.” The definition of coutt is:

A court [of law| is an official, public forum which a
sovereign establishes by lawful authority to adjudicate
disputes, and to dispense civil, labour, administrative and
criminal justice under the law (Wikipedia).

To paraphrase, a court of law is an institution of the state that
uses the laws of the state to, amoung other things, adjudicate
disputes. Now since arbitration is generally not done by the court
system of the state” but rather by a public corporation (for example
the AAA), and furthermore, arbitrators are not obligated to rule

33 5"pa) .anKT YL MTY I 00900 WwaRwy  (Law ¥"wY 2"an) 773 590 1R
(X:R2 DvoOWN

34 (ow y"wy 0"ann) 11027 Awn DN T .

% We are specifically excluding arbitration that is done within certain
small claim courts of many states including New York.
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based on the law of the state,”® therefore arbitration should not fall
under the prohibition of resorting to a secular court. There are
threfore those who believe that any secular arbitration is
permissible. 7 We will now analyze different permutations of
arbitration.

Arbitration by a Jew who decides based on “common sense.” It
is widely accepted that two Jewish people may ask a third to mediate
or arbitrate their dispute. In fact, there are some very explicit
statements that permit this, such as that of R. Akiva Eiger.3 ® In later
responsa regarding arbitration in the State of Israel, we also have
rulings from R. Shlomo Dichovsky” and R. Eliezer Waldenberg
specifically allowing such arbitration.*

36 See, for example, 9 Cal. 4 362, 374-5 (1994) mentioned above. See
also Bressler p. 115 who cites the committee on Arbitration of the
Association of the Bar of the City of New York: “The arbitrator need
not apply substantive principles of law. The arbitrator is not bound by
evidentiary rules; he need not give reasons to support his ultimate
determination and his award is not subject to judicial review for errors
of law or fact. The arbitrator, free from rules of law, may decide solely
on the equities of the case.”

37 See, for example, Michael J. Broyde, p. 127. “Ideally such mediation or
arbitration would take place under the direction of a Jewish court (beit
din) or even a panel of lay Jewish arbitrators, although both mediation
and arbitration ate certainly valid (i.e., not prohibited by the rules
against Jews using secular tribunals) under the direction of secular
arbitrators.” See his note 3 ibid. for the different opinions of aharonin
on this issue.

38 ﬂ|71‘7ﬂ?3 Sy "M "o a'n " owa ' ' o MMad pn nMwa 2" .17 am K" A "0
DR %192 ROR 777072 2 PRY IR 'R N2 PUINGY MR MR 'R vanib yain pa
AT WY POV AWYIW DIPRAT N Y PTR POV OwYIw 21pRl AT K1 70w
2"V boRT RO R0 71977 Pan A1an n"'T 993 XYY 00 1T 90 PInad
(3 vown TWIN R"PYI W)

3% The Rabbinical Court of Ashdod (Piskei Din Battei din Harabaniyim
13:330-335) then under the leadership of R. Shlomo Dichovsky.

40 nw 191 "2 DD AR ¥ TIRNT 17732 IRI2AW 737 50D T9RWT NINT? IWOR 777 7R
SRR N7 D292 DA AN aRY 7"WInn oW 22N 3R 1MW owa mwa X°an n'oa
aNYT QM0 A°NNOY 00 WAy I 037 WD AR X 9107 IR 727 09h KDY 0NN
SNRYA 191 ,070R DER No99 2N 7990 uan A7 IR PT 2IR ¥R NoYY X7
X"n MR ' "7 2"M2 MYOR M nIwn awa X0an 0% 995 o"pi noawn 0w ox 2''nR
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"0 X"1 n™n A0 1027 XM v''on 2"n 7"wann ,,'Dbﬂ fplélalalptynfal7akaisaielibtahtal
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Based on the above, a Jewish arbitration board such as JCB is
clearly permitted by halakhah to arbitrate based on “common sense.”

Arbitration by a gentile who decides based on “common
sense.” Using a non-Jewish arbitration board without stipulating that
it is to adjudicate based on the law of the land is also permitted by
most poskin.

The Shulpan Arukh 22:3* states that if a person accepted that
a gentile preside over his case, his statement of such acceptance is
meaningless, even if he accepted that with a &inyan. The Mordechai is
then quoted that if the case has already been tried, the decision is
binding.

The Shach sees those two statements as contradictory. If one
may not agree to be judged by a gentile, then how can his decision be
binding? The Shach then makes a distinction between the statement
of the mepaber, which applies to a case where the person said, “I
accept a secular court,” and the case of the Mordechai, when a
person says, “I accepts a particular gentile” to rule on the merits of
his case.” The Shach thus suggests that a gentile may arbitrate for
Jews.

The Netivot ha-Mishpat takes issue with the Shach® and says it
is forbidden to accept a specific gentile to resolve a dispute.*”

naa 777 @07 R v PMIg Don aRT1 L9"ow "D Do whd waw gun oy ,n'ap
o372 2127 IR 2OMWR 0°N2 SV DIPAN AN NP PINT 097 127 23 DA AMwn
MR WWN DWW 12 PRI PPINA? JA01T TR PER NoYY aX1 RIW 007 Yhvan TN
0P MR W DPOMWA 2°N27 AT MIpn voh P a™n vMwan X9 P109° oR 170K
(A"g 0 K" PO ATYHR PUX N"W)

41 phy Hap ok PaR .0°09n TR MITY POV DPW R ,0%2910 T2W MY 1Y 7ap oX
77 922 OK 9aR ) 1197 N7 ORI ,Q1P0 PIPT PR LN 1P 120K P79 0°2010 1AW
(M2 a7 pd w1 037n) (12 MR 120 RD 10105

42 5T N RPITT IR RDD 9D KPT MY IR ORY 700V 20D 0370w woR)
,ONTY QPMIRDTY PYIARw 007999 I2MR NAT 071 172 T2 4N 1R PY RO
DWn K1 ,0M1YA AR AT MY 77 ,W1P02 TR I3 DY UpW 237MnT 02 d"Rwn
1220 112 2377 ,1°HY 19201 Q1Y JARI AT T 27,007 21N SUDWn DUpUINnY
(Y0 23 VOWM WM 171D PNOW) TR 1121 73T P12 L2100 R .
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The Arukh ha-Shulban disagrees with the Nezivot. He says that

accepting a specific gentile to act as a judge in a secular court of law is
prohibited, but to accept a gentile to arbitrate based on common
sense is perrnissible.45

There is also other precedence for permitting arbitration by a

gentile. R. J. David Bleich (p. 24) writes as follows:*

The permissibility of adjudication of disputes by a non-Jew
(a) who is not a judicial official, and (b) who administers
justice on the basis of general considerations of equity and
fairness rather than on the basis of legal code, is reflected
in a responsum of R. Raphael Ankawa (1848-1935),
Pa’amonei Zabay (Jerusalem, 5772), no. 26, s.v. ve-im ken.
Pa’amonei Zabay reports that in his locale, in cases of
altercation between Jews, it was a time-honored practice to
bring the matter before the “ruler of the city.” Pa’amonei
Zahay defends the practice against the contention that it
constituted a violation of the prohibition “ ¢ Before them’-
but not before gentile courts” on the grounds that the
“ruler of the city” does not sit in “a place of judgment”
and does not rule in accordance with statute but “as his
eyes see fit.”

During the course of compiling this article, two

contemporary poskim were asked whether in a business contract
between two Jews it is permissible to put a clause stating that disputes

44

45

46

R. Bleich believes, however, that the case of the Netivot ha-Mishpat
refers to a gentile who rules based on secular law. 2"3 02 m2ni7 w"m
177 ®? DaR ™MDV 011 992 PUINAY P 1T TR MDY 210h 1170 oKL 1™ o
(.RYP 77 2 P21 79777 NI2°N12) .77n 2MDY 192 3w oW

5192 1172 1°7¥ D20 K DR 210D IR 1P POV H0PW 113 2377 22 MITY 1RV D20 OX
oY TM0Y SR OR LaR "D 02 WANW I 077107 P77 ORI 0190 KR "2 T
ninda ‘7"33] 5109 IR mhinlp) ﬂ‘?JPD hialihmivhahiy sl X1 1YT N 2"y NnTw on o"y
.(ﬂ ml) '[ﬂ‘?W.'l 'lﬁi]) [73",'!33 RO WP "v p'o 7"'wn

Bressler similarly concludes that secular arbitration is permitted. “On
the basis of all of the above, it appears that the practice of submitting
civil claims to arbitration processes is based on solid halachic grounds,
providing it is accompanied by a Kinyan (legal affirmation). This
invariably takes place because all arbitration processes do in fact require
written agreements.” (p. 116-117)
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should be resolved by the AAA. They both answered in the
affirmative.”’

If you wish to put an arbitration clause into a business
contract with another Jew" (especially if the other Jew is not religious
and would never agree to a bet din), you should first consult your rav
and your lawyer. If you decide to go ahead with it, the American
Arbitration Association’s  Commercial Dispute  Resolution  Procedures
(effective Sept. 1, 2000) contains this suggested clause:

“Any controversy or claim arising out of or relating to this
contract, or the breach thereof, shall be settled by
arbitration administered by the American Arbitration
Association under its Commercial Arbitration Rules”
(Garfinkel 132).

Arbitration based on a secular code of law. Instructing an
arbitrator, whether Jew or gentile, to rule based on a specific secular
law code would be prohibited based on the ruling of the Arukh ha-
Shulhan (ibid. 22:8) and thus, according to this position, one should
not add to the above arbitration paragraph that decisions of the
arbitrator(s) must be based on and consistent with the law of a
specific state or with Federal law.

See, however, R. Reiss’ article 9272 77102 210w 77 Y 7107
TP in PIX "YW, in which he makes a halakhic case for allowing ber
din to decide based on secular law if the intent of the litigants, when
they entered into their original agreement, was to perform based on
secular law.

4 On 8/9/06 Aaron Sonnenschein asked R. Yitzchak Abadi in a
telephone conversation whether in a business contract it is permissible
to put a clause saying that disputes should be resolved by arbitration. R.
Abadi answered that any type of arbitration is permitted whether done
by religious or non-religious Jews, or by gentiles. He further indicated
that this pesak may be quoted. On 8/10/06, Thursday, 10 PM, I called
R. Dovid Cohen, the Rav of Gevul Yavitz of Flatbush (who was at that
time in the Catskills), and I asked him whether, in a business contract
with another Jew who is non-religious, I may put a clause that we will
settle any disputes by going to the AAA. He answered affirmatively.
When I asked if I may do the same with a religious Jew, again he
answered yes. When asked if he may be quoted, he answered yes.

4 When specifying in a contract that “disputes should be resolved at ber
din,” make sure you specify which (competent) bet din should be used.
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The Bet Din Process

The JCB would continue to function through the mid 1980s, but
even before its demise, bet din had already become the predominant
venue for alternative dispute resolution for Jews in New York City.
The basic workings of a bet din are as follows:

When a Jew wishes to initiate a claim against a fellow Jew, he
speaks to a representative of the bet din and completes a form stating
his claim and the name(s) of the individual(s) against whom he has
the claim. Bet din then sends a hagmanah, a summons (lit. an
invitation), to the defendant to appear.

According to Jewish law a defendant who receives such a
summons must appear. When he responds to the summons,
however, he may request to move the proceedings to a different ber
din, provided there is no “established” bez din in the city (as is the case
here in New York). If the litigants cannot agree on a bet din, the
judges are chosen by a method known as zabla, in which the plaintiff
and the defendant each choose one judge and the two judges in turn
choose a third."”

The parties may also decide on the type of verdict they want
the bet din to apply, cither din, strict justice, or pesharah, compromise.”

If the defendant ignores the bagmanah of bet din (in some battei
din it is only if he ignores three invitations) and fails to appear, bet din
may issue a si7uv, a document stating the defendant refused to appear,
and it may tell the plaintiff that he may, according to halakhah,
initiate proceedings in a secular court.”’

49 YT WD ORT ) NPT IOR LT N0 DORIPI AWHW 91 .AwHwn Mg 17 A PR
W"RIT AR QWA ML) T2 02709 ,YTOT T 12 MY OR DR 001072 N1120 YT T N2
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Usually the bet din requires the two parties to sign an
arbitration agreement (shetar berrurin) in which the litigants agree to
abide by the decision of the bez din. When bet din ultimately issues its
ruling, the parties are expected to abide by the decision. If a party
refuses to abide, the bet din may apply social pressure® and/or permit
the judgment to be enforced in a secular court.” Note that according
to secular law this must be done within 12 months of the conclusion
of the arbitration.

In the United States, secular courts are reluctant to get
involved in religious issues. Nevertheless, when a plaintiff and the
defendant sign an arbitration agreement at bet din, such a verdict is
enforceable in secular court under general arbitration statutes. It is
therefore important for bez din to have the litigants sign an arbitration
agreement and for the ber din to understand the arbitration
regulations, for if it violates them, its rulings are liable to be
overturned by secular court.

52 7 PHY 1171 91190 ORIWS MARR 1ama 72 171 HY 123 7122 17720 2°nNIw TR
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For a modern application see Zwiebel p. 15. “Last winter, the
Conference of Rabbanim of Agudath Israel Synagogues—the network
of approximately 30 shu/s in the United States and Canada that are
formally affiliated with the Agudas Yisroel movement—adopted
internal guidelines designed to isolate any person against whom there is
an outstanding p’sak siruv ['din (a beis din determination that the
individual has been recalcitrant in submitting to the jurisdiction of din
Torah or abiding by a p’sak din). As a general rule of policy, such an
individual forfeits his right to be a member in good standing of any
Agudah branch shu/, to be called to the Torah for an aliya, to be a shliach
tzibbur, or to host any iddush or simcha. In addition, the individual is to
be explicitly advised that he is not welcome in the sb#/” In footnote 8
Zwiebel writes further: “A number of other individual shuls and kehillos
have reportedly adopted similar guidelines, including Congregation
Yetev Lev D’Satmar in Brooklyn and the Lincoln Squate Synagogue in
Manhattan.”
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Challenges facing Bet Din

When litigants use bez din to resolve their disputes, they are complying
with halakhah and increasing kevod Shamayim, honor of Heaven.
There are also practical benefits in that justice is much quicker and
less costly there than in secular court. Nevertheless, the challenges
facing bet din are many and varied. We begin by listing those problems
and afterward we discuss them in detail.

1. Problems caused by litigants
Refusing to respond to a bazmanah
Challenging a decision of bet din in secular court
Switching to bet din when they are losing in court

2. Problems caused by zoanim
Zabla, blurring the distinction between #o'en and borer
Toanim coaching the litigant
Toanim bringing business to bet din

3. Problems caused by dayyanim
Ex-parte communication
Conflict of interest
Confidentiality
Unprofessional behavior
Ignorance of business issues and secular law

4. Problems caused by the structure of bez din
No bet din kavi'’a
No system that assures standards and quality
Lack of clear and unambiguous procedures
No oversight of bet din
No appeals process

5. Problems caused by secular law
Unenforceability of child support and custody
Requirement of legal counsel
Contflict between Jewish and secular law

6. Problems caused by bad public relations
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In this section we discuss some very real problems facing bet din in
our community.” This is not to suggest that the institution of bet din
per se is not workable. In fact, Jewish law is the oldest continuously
applied law in the world,” and the institution of bet din has operated
remarkably well throughout Jewish history.” Rather, the issues have
to do with how bet din currently operates. For example, we may say
that a particular shu/ has problems in that its members are constantly
quarreling with each other, or that there is continuous talking during
prayers. These are not problems with the institution of sh#/ but rather
with the policy and procedures of a particular shul. So too, the
problems we point out are not with the institution of bet din but
rather with how it currently operates in our community.

> In researching this article we tried to interview as wide an audience as
possible. In addition to face-to-face and telephone interviews with
dayyanim, toanim, lawyers and litigants, four questionnaires were posted
on the Hakirah web page www.Hakirah.org that could be completed
anonymously. Each of the four questionnaires (for dayyanim, lawyers,
litigants and other) had approximately sixty questions. A total of thirty
people completed a questionnaire. The sample size was thus too small
to be representative of our population group, and we therefore decided
not to publish a statistical analysis of the data. Nevertheless, we do
believe that the answers accurately reflect the true feelings of those who
completed them. Whenever we write that “respondent xxx wrote,” the
reference is to a questionnaire respondent.

% “The oldest system of continuously applied law in the world, Jewish law
has been in constant operation for the past three millennia at every
stage of human society and under a myriad of conditions: in agricultural
milieus as well as commercial and industrial ones, in rural jurisdictions
as well as heavily urbanized areas. It has been exposed to various
religious and cultural environments and to radical changes in social and
political institutions” (Schreiber 7).

5 Schreiber p. 353 writes as follows: “Jewish courts, on the other hand,
were very scrupulous about handing down decisions within a very short
time, since inordinate delay was considered scandalous and a great
injustice. In fact, the honesty, good judgment, and prompt decisions of
the Jewish courts often attracted many non-Jewish litigants to utilize
their facilities.” Schreiber supports this with the followings footnote:
“Shlomo ben Aderet, Responsa Rashba, vol. 3, no. 76; vol. 4, no. 16;
Epstein, Intro., Arukh Ha'Shulkban, Hoshen Mishpat (Pietrokoff, 1893).”
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1. Problems caused by litigants

Refusing to respond to a hazmanah. When someone receives a
hazmanabh from bet din, the person is required, by halakhah, to appear.
Many observant Jews, however, simply ignore the hazmanah. They
may be ignorant of the halakhah, cynical about bet din—or perhaps
corrupt in their business dealings and their refusal to appear before
bet din is just another maneuver to avoid their obligation.”

They may also rationalize that bet din is corrupt and that, in
any case, no one else takes bef din seriously. In fact, there have been
many high-profile cases that reinforce that cynicism, including those
of members of jasidic dynasties who have taken their differences to
secular court.” If they had legitimate halakhic reasons for doing so,”

57 “A husband who does not want to grant a ge may use stalling tacticts
such as attempting to delay the issuance of hagmanot or moving to
change the beit din immediately prior to the isssuance of a seruv in order
to prolong the Jewish divorce proceeding.” Guide to Jewish Divorce and the
Beit Din System, p. 19.

8 See for example: Jewish Week, Satmar Family Fend by Jonathan Mark
dated 10/7/2005,
http://www.thejewishweek.com/news/newscontent.php3rartid=11485.
New York Times, Amid Mourning Satmar Succession Goes to Court by Andy
Newman dated 4/26/06,
http:/ /www.wwrn.org/article.phpridd=21311&sec=35&cont=0.

New York Times, Court Suspends a Ruling in Satmar Case by staff writer
dated 3/4/06,
http://pewforum.org/news/display.php?NewsID=10123.

New York Sun, Satmar Dispute over Many Millions to be Decided by Secular
Court by Joseph Goldstein dated 3/22/006,
http://www.nysun.com/article/29556/.

New York Sun, Court Says it Cannot Decide the Satmar Case by Joseph
Goldstein dated 7/12/06 at http://www.nysun.com/article/35858.
Times Herald Record, Hasidic Feud Spills into Conrt by Chris McKenna
dated 4/27/06,
http://archive.recordonline.com/archive/2006/04/27 /news-
camrebbepr-04-27. html.

Jewish Telegraphic Agency, Court Asked to Decide Fate of Rebbe's Shul by
Sue Fishkoff dated 6/17/05,
http://www.jewishaz.com/issues/story.mv?050617+shul.


http://www.thejewishweek.com/news/newscontent.php3?artid=11485
http://www.wwrn.org/article.php?idd=21311&sec=35&cont=6
http://pewforum.org/news/display.php?NewsID=10123
http://www.nysun.com/article/29556/
http://www.nysun.com/article/35858
http://archive.recordonline.com/archive/2006/04/27/news-camrebbepr-04-27.html
http://archive.recordonline.com/archive/2006/04/27/news-camrebbepr-04-27.html
http://www.jewishaz.com/issues/story.mv?050617+shul
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they have not been successful in explaining them to the public.” Is it
any wonder that a person feels, If a rebbe does not require his own
leaders to go to a bet din, why should 1?

In response to question 280 “Are batte: din getting better,

worse, or staying the samer” and the follow-up question “In what
way?” respondent 1 added a heart-wrenching comment:

“Washing our dirty linen in public has not helped our
community in any way. Thirty years ago, the testimony of
an Orthodox Jew in secular court was taken as true until
proven otherwise. Unfortunately, today an Orthodox Jew
is presumed to be lying by many jurist and a Hasidic Jew
cannot step foot in a Courtroom. Although it would be
easy to attribute this change in attitude to anti-Semitism, if
we were subjected to some of the false testimony and
chicanery that judges SOMETIMES hear from our
community we too MAY have a different perspective.”
(Emphasis in the original.)

Challenging a decision of bet din in secular court. One of the
reasons we are prohibited from taking our disputes to secular court is
that it gives the impression that secular law is superior to halakhah.
Yet since 1985 there has been a dramatic increase in secular coutt
cases that mention bet din—many of which seek to overturn a
decision of bet din.”" Not only do such cases give the impression that
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Merkos L'Inyonei Chinuch, Ine., Plaintiff-Appellee, -against- Otsar Sifrei
Lubaviteh, Inc., Defendant-Appellant at
http://www.cll.com/casesummaries/MerkosOtsat.cfm.

Jewish Week, Family Feud, Bobov Style by Jonathan Matk dated 5/13/05,
http://www.thejewishweek.com/news/newscontent.php3rartid=10877
&print=yes.

If the halakhic justification for going to secular court is based on %y
02X w7, that their opponent refuses to subject himself to bet din, then
that too is a problem.

A public statement by a leader of the jasidic sect stating his displeasure
or expressing his pain that an irresolvable issue was taken to secular
court might help allay that cynicism.

A search on LexisNexis using “Bef din,” “Beth Din” and “Rabbinical
Court” yields the following number of cases: 6 for 1926-1935, 18 for
1936-1945, 16 for 19461955, 12 for 1956-1965, 12 for 1966-1975, 19
for 1976-1985, 39 for 1986-1995, and 49 for 1996-2005. Those


http://www.cll.com/casesummaries/MerkosOtsar.cfm
http://www.thejewishweek.com/news/newscontent.php3?artid=10877&print=yes
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secular law is superior to Jewish Law but even worse—that the
process of Jewish justice does not work. The problem that we had
meant to avoid by using bef din has instead been amplified. Chaim
David Zweibel (9) expresses that sentiment succinctly:

“If the mere resort to a non-Jewish tribunal constitutes a
chillul HaShem, as Rashi states on the first pasuk in
Mishpatim, how much more so is &’vod Shamayim degraded
when the secular court is asked to sit in post-facto judgment
on an already concluded din Torah.”

On page 10 of the same article Zweibel continues:

“...taken collectively, the numerous attacks in secular
court against din Torah proceedings cast an extremely
unflattering spotlight on batei din, and more generally on
the Torah community at large.”

We cannot prevent unscrupulous or disgruntled individuals
from trying to overturn bet din’s decision. If, however, bet din acts
ethically and adheres to arbitration statutes, it can minimize the risk
that its decisions will be overturned. Although a secular court will not
usually override be din, nevertheless there are exceptions, especially
when due process is violated. Fried lists the following actions that
would cause a court to overturn the pesak of bet din:

Lack of Prior notice. “Civil Practice Law and Rules section 77506 (b)
(84) states that the arbitrator must appoint a time and place for the
hearing and notify the parties in writing personally or by mail no less
than eight days prior to the hearing.” A bet din cannot issue a
hagmanah to a woman, for example, to “Appear at bet din by
tomorrow for custody hearings if you ever want to see your ger.””

Right to attorney. “Each party is entitled to attorney representation,
which cannot be waived by agreement.” If a bes din says a litigant
cannot bring an attorney to bet din, the pesak of bet din, if challenged in
court, will be thrown out.

numbers represent only the “reported cases.” The total number of
cases is actually much higher.

02 Such a statement could also cause a bez din decision to be overturned by
secular court because of the issue of duress.



28 : Hakirah, the Flatbush Journal of Jewish Law and Thought

Child custody and visitation. “As a safeguard preventing any arrangement
from violating New York’s ‘in the best interest of the child’ standard,
disputes over child custody and visitation are not subject to
arbitration and will not be confirmed. Similarly, although child
support is an arbitral issue, decisions of child support are subject to a
court’s supervisory power to intervene.”

Deciding child support and custody issues at bez din is fraught
with great pitfalls. If a party is dissatisfied with the decision and
appeals it to the secular courts, there is a good chance that it will be
overturned. Perhaps bet din, or a mediation board, should first try to
work out a solution acceptable to both parties.”’

Linits constitutional right. “A court may also vacate an arbitration award
on public policy ground if the award contains a clause that limits or
deprives a party of his or her constitutional right to seek redress or
protection under criminal or civil law. For example, a clause that
forbids the participants from obtaining an order of protection, or one
forbidding the reporting of information to Child Protection Services
without permission of beth din, would fall under this category.”

Duress. “A contract [to arbitrate] entered into under duress is voidable
by the victim.” It would be considered duress, for example, if bet din
were to tell a woman she will not receive a ge unless she agrees to her
husband’s demand for financial compensation.

Frand and misconduct. ““Arbitration agreements may be vacated on the
grounds that ... [they are] a product of fraud, misconduct, or lack of
impartiality.” This includes practices such as ex-parte communication,
or the failure to disclose a potential conflict of interest.

Switching to bet din when they are losing in court. A defendant
who has refused to appear at bet din decides halfway through his
secular court hearings to “repent” and appears at be din. Perhaps he
is looking to delay the process or perhaps things are not going the
way he had hoped. While we should all “rejoice” that the defendant
has finally decided to follow halakhah, we must realize that the
plaintiff is probably very upset about this sudden change. Just when

03 Many states require that a family first try to mediate its dispute before
bringing the case to family court.
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he starts feeling that justice will prevail, he now sees further delays as
the case is retried at bez din.

What should bez din do in such a situation? Bet din of America
has a policy to allow such defendant back into their bet din but only if
the court had not yet issued any rulings (preliminary or otherwise) on
the case.

2. Problems caused by Toanim

Zabla, blurring the distinction between toen and borer. Since we
lack a bet din kavu’a, a bet din established by the community as a whole,
a defendant who receives a hagmanah from bet din has the right to
request a change in venue. Shulhan Arukh (HM 3:1) rules that the
litigants are to use a process known as gabla in which each party to
the dispute chooses one judge (known as a 9712) and the two judges
then choose a third. That solution was introduced so that both sides
could choose a qualified judge with whom they are comfortable.

The reality of zabla, however, is frequently different. It often
degenerates into a process in which each side chooses not a judge
(A1M32) but an advocate (W).** That type of zabla is the cause of
much anguish as the “judges” chosen by the respective parties are
more interested in fighting for their client (sometimes by just arguing
endlessly to delay a decision) than in seeking out the truth.®’

The Bet din of America has gotten around that problem by
insisting that the person chosen by each side be a judge from a
recognized bet din.

Toanim coaching the litigants. Many battei din allow the litigants to
bring a fo'en to fight their case. Although that is currently a

64 Colman writes, “The procedure of Zabla where each party has the right
to choose one dayan and the two appointed choose the chair, should
not be used. The abuses to which zabla is prone are many...”

% For example, in response to question 220 “What percentage of your
cases in bet din is decided with zabla?” respondent 026, a trial attorney,
wrote, “I will not participate in a gabla bais din. To me it is a recipe for
disaster.”

In response to question 490 “What would you suggest to help improve
bet din?” respondent 9 wrote: “Judges must not be appointed by an[y] of
the parties. Like in civil court.”



30 : Hakirah, the Flatbush Journal of Jewish Law and Thought

permissible practice it is, nevertheless, against the spirit of halakhah,
which mandates (Avoz 1:8) P17 35 TRxY wyn 9X.* Coaching a
litigant on what to say and how to say it is against halakhah.

Also, there are no consequences when a 7 'en misrepresents
facts before bet din. 1f a lawyer were to lie in court he could be
disbarred and suffer other consequences. If a corrupt #'en lies in
front of bet din there is no mechanism to bar him from being a #0'en or
for imposing sanctions.”’

There are half a dozen foanim in our community who are
known for their “talents” in manipulating be din.”® They cause a
ruckus, argue endlessly and issue threats. They may be helping their
corrupt clients in the short term, but they are perverting the justice
demanded by halakhah.

Toanim are responsible for bringing business to bet din. Many
battei din cover their budget and make money from the cases they
hear. Although the litigants pay for the bef din services, it is often the
toanim who advise their clients which bet din to use. A bet din therefore
knows that if it takes a strong stance against an unethical 70 en, he will
no longer recommend clients to that bez din.

66 For a full discussion see Reiss 27Xy 17 27,2010 ,2°9¥2 NMIT.

67 In response to question 140 “Have you ever experienced
unprofessional behavior from the foanim? 1f yes, explain,” respondent
15 wrote: “Influence peddling and ex parfe communications.”

In response to the same question, respondent 16 wrote: “Lying.”

In response to question 140 (“Have you ever experienced non-
professional behavior from the #anim?”) respondent 6 wrote:
Condescending “make fun” attitude towards other side; opinions
formed based on arbitrary feelings; decisions and tactics made on the
basis of “knowing” some of the Dayanim and using that as “pull.”

In response to the same question, respondent 27 wrote: “The plaintiff’s
toen used lawyer tactics, bluffs, and falsehoods to trick us into an
admission, but we refused!”

68 “Unfortunately, some oanim are corrupt and/or untrustworthy. Rabbis
of integrity often refuse to serve on a beit din when foanim are
appearing. Some foanim have been known to take bribes from spouses,
offer bribes to dayyanim and switch their representation from one
client to the other.” Guide to Jewish Divorce and the Beit Din System, p. 20.
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The best solution is that the salary of the dayyanim, and the
budget of the bet din, be covered not by the fees charged to the
litigants but by the community.

3. Problems caused by dayyanim

There is no agency in our country to certify the qualifications of
dayyanim. Literally any rabbi could establish a “ber din” and start
issuing hagmanot. 1t is therefore no surprise that many so-called
dayyanim are unqualified to judge and often violate basic ethical
standards required by both secular law and halakhah.” These include:

Ex parte communication.”” While ez din takes a break, one of the
litigants notices that a dayyan is speaking privately to his opponent or
to his opponent’s 7o’en.”' He thus has no ability to dispute what is

being discussed. That is, of course, unethical and a violation of
halakhah.”

Conflict of interest.” A typical example of conflict of interest is
when someone who acted as a #en for a litigant on a previous case is

0 “Similarly, some dayyanim are known to be corrupt. Rabbis of integrity
often refuse to serve on a gabla beit din when such dayyanim are
participating.” Guide to Jewish Divorce and the Beit Din System, p. 20.

70 Hy 3amie PT 9YAT 191 21770 PT HYa v192 KO TNRT PT DY 72T yInwh 1777 0K
(Fra"ny'w) .o

T “Sometimes one of the parties may try to have ex parte (private)
communication with the beit din.” Guide to Jewish Divorce and the Beit Din
System, p. 20.

2 In response to question 120 “Which bet din did you find to be
particularly bad?” and the follow-up question 125 “What was bad about
it?” respondent 6 wrote: “Illegal, private advice to litigants; distractions
and joking around; allowing uninvolved persons to attend; forgetting
appointments; misplacing items held in escrow; destructive delays in
responding with documentation; adding notes to already signed
documents; unreasonable or impossible demands to one side, etc.”
Also, in response to question 130 “Have you ever experienced non-
professional behavior from the dayyanim?” respondent 28 wrote: “Yes,
requested outside opinion from ‘experts’ not in presence of litigants.”

73 omh RDYWOID AWK W RYY AW WRY D"YR IATIN RITW NY NT? OIRY OX
W D°17 UKV W VW TR RIR LINYY WRan ROY 19 IR IPRY O"IR IRV
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now acting as a dayyan for the same litigant on a current case. There

are other permutations as wel

1.74

Confidentiality.” A lawyer who represents clients at bet din notes
that he often hears the dayyanim discussing other cases in his presence
without any effort to conceal the identities of those being discussed.”

Unprofessional behavior.”” The dayyanim often appear to have no
fixed procedures and/or fail to follow and enforce them uniformly.
Dayyanim have also been observed in bet din making small talk and

74
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PYTX 1T T9 PR LWV DR XYY O TAR DI DR P 7397 KD ORY 02921 001070 O1va
(227 "0 V") POV NTY D150 PR LIRIT TY 2 7072 wOw 127 90 .(1T n'n v'w) wmnd.
In response to question 130, “Have you ever experienced
unprofessional behavior from the dayyanim? 1f yes, explain” respondent
15 wrote: “Refusal to recuse themselves when close relatives, friends or
business associates are before them as litigants.”

In response to question 480 “Which do you prefer, bet din or secular
court?” respondent 8 wrote: “Secular Court [because| battei din are
skewed toward the one who has more ‘connections.” ”

199 DY NP 91 T2 21199 AR T2 MR 17 71 T 22727 W AT 9297 3T R
7RG HH2 RN IR TV I DITA W WY, DR 20 T 070 IR XITw 9'VR
XXM RPI P ININT 2R ,NAR IR 5"YR 17720 N3 10017 KITYLYI0 WD RIM
77991 721 19D WY T91 2 IR WY T YOI WY ¥ LaR an Yy oy aw
nNOw 93 ' NN N3 MR T DY ORI W 02727 0RY 1YY SNyaw 91 791 PMAR
(2:1 My7 M%7 0"an) .M2ITA NN WS MIPhn
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In response to question 140 “Have you ever experienced unethical
behavior from the dayyanin? 1f yes, explain” respondent 1 wrote: “It is
quite common to hear talk at a Yeshivas Bes Din of another case that
the Dayanim/Toanim are working on, with names and details
revealed.”

Guide to Jewish Divorce and the Beit Din System warns, p. 19, “A litigant
should exercise caution about what he/she reveals to his/her rabbi
because it has not yet been established to what extent communications
with a rabbi are considered privileged in either civil court or a beit din.”
9507 2w WK DP7 MMORY LWRD 721027 79°0Y LR ,IR°RA 2wH 201070 090N
12 MDD I IR INIT HY 9 NI 270 1R PUTT AR LT 1022 %va NaTa
P77 P 101 0K 1387 ¥I9Y TV RIT MY LIT RIT 0N 21991 17 RIT ON DR YT, 10ANn
WM 73T AR VR P17 91 IR PYNONW FIOWS 27 DR PT 7 DKW 107 9
129DR ,INARY DAR 7T TR 107 921 .MwD1 1nn DU RIT N2 WITRR LT ROW T
(2:1 "1 Y"W) DRI TWNW 73°OWH 2N 219 22 93 1PN 1R, NNR YW,
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joking around in front of the litigants. Such frivolous behavior is not
only unprofessional, it is against halakhah.™

Ignorance of business issues and secular law. To understand
who is right, it is necessary for the dayyanim to be attentive to what
the litigants are saying and to have an understanding of the business
issues involved. They also need a detailed understanding of the law of
the land so that they understand the intent of the parties when they
entered into their agreement. We often hear cases of how the
dayyanim were unable or did not make the effort to comprehend the
complexity of the case they were hearing.”

78

79

In response to question 120 “Which ber din did you find to be
particularly bad?” and the follow-up question 125 “What was bad about
it?” respondent 20 wrote: “Lack of professionalism on the phone,
following up on hagmanos and procedures for sending hagmanos and
communicating with the ba’aley din.

In response to question 130 “Have you ever experienced non-
professional behavior from the dayyanin?” respondent 14 wrote:
“Trying to change their pesak, reopen the case.”

In response to question 490 “What would you suggest to help improve
bet din?” Respondent 6 wrote: “Revert to Bet din as it is described in
Gemara: No fees; no Toanins, no Hazgmanos in their present form;
personal certification (‘smicha’ ot ‘kabbala’) from publicly recognized
Sages; staying with a case with no delays or days off (i.e. no Inay
HaDin); an atmosphere of serious Yir'as Shamayim.”

In response to question 425 “Are you cynical about being able to
receive justice at bet din?” respondent 2 wrote: “Yes, They are part of
the corrupt rabbinic oligarchy, which runs Yiddishkeit for its own
benefit as a family-held corporation, and protects itself by calls on daas
Torah, keeps important information from its adherents—especially
financial information. Hence all the scandals.”

In response to question 150 “Have you ever felt that the dayyanim did
not understand the issues involved?” respondent 20 wrote: “The
assigned rabbi did not really understand the financial matters at hand.”
In response to question 170 “Have you ever felt that the dayyanim did
not have a grasp of the halakhah?” respondent 1 wrote: “Yes...there
are times that you walk away feeling that the dayyanim either completely
misunderstood the facts of the case or failed to take into account the
“Fifth” section of the Shulchan Aruch.”

In response to the same question, respondent 15 wrote: “They don’t
understand the business environment and business custom and practice
or the terms of the deal.”
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Jachter (191-192), aware of those ethical lapses, writes:

“Due to the reported existence of unscrupulous battei din,
we have chosen to add a few criteria by which to assess a
beit din’s credibility. An honorable bez din must avoid
conflict of interest (Shulchan Aruch, CM. 7:12 and 37:1),
anything that even slightly resembles bribery (C.M. 9:1),
and excessively high fees (C.M. 9:5). In addition, they may
not accept the testimony of one litigant when his adversary
is not present (C.M. 17:5), and they must thoroughly
investigate all facts (see Rashi’s commentary to Bereshit
11:5). Indeed, the Chazon Ish is often quoted as saying
that most erroneous halachic rulings stem from a deficient
understanding of the facts.”

It is important to note that in every dispute there is usually
one litigant who gets less than expected, or who has to pay more than
he wanted. We should therefore not be surprised if such an individual
complains that bet din was unfair or that it did not understand the
issues involved. Statements of ex-litigants must therefore be taken
with a grain of salt. However, when those complaints are numerous
and widespread we have no choice but to listen to them and try to
devise solutions to prevent them from recurring.

4. Problems caused by the structure of bet din

Due to the strong tradition in this country of separation of church
and state, there is no mechanism in place whereby the Jewish
community could establish a single unified system of bet din that is
sanctioned by the government. % That, unfortunately, has led to
fragmentation of the bez din system and is the cause for very uneven
justice.

No bet din kavu’a. Halakhah recognizes that if there is an
established bez din in a city, everyone is required to go to that bet din,

In response to the same question respondent 6 wrote: “Any
complicated matter (financial, medical, personal) was heard impatiently,
and opinions were formed based only on the first sentence or two.”

80 For example, the VVa'ad Arba ha-Aratzot, Council of Four Lands (ca.
1500—1764) operated under government sanction and was composed of
representatives from Great Poland, Lesser Poland; Red Russia, Podolia
and Galicia, Volhynia, and Lithuania.
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and a litigant cannot stall and say he would rather go to a different bez
din or demand zabla. In our community, however, we have no bet din
kavua.”

No system that assures standards and quality. Since bez din is not
regulated, there are no uniform standards. That which is allowed at
one bet din is disallowed in another. A shrewd #o'en can thus advise his
clients as to which bez din will work best in a particular case.

Lack of clear and unambiguous procedures. Litigants often do
not know what to expect at bet din. Will they be given additional time
to present new evidence? Can they request a postponement? Can a
specialist be brought? If regulations and procedures are not in place,
then different people get different treatment, and that is not justice.82

No oversight of bet din. There is no person or agency to oversee
the system of battei din to ensure minimal standards and adherence to

halakhah.

No appeals process. A decision of bet din cannot be appealed within
the bet din system. That is a frightening prospect. A litigant must sign
an arbitration agreement that is enforceable in court, and yet he has
no one to turn to if he believes that bef din made a grievous error. If
an appeals process were in place it would assure that the dayyanim
would work harder and be less autocratic, knowing that their
decisions are subject to peer review and critique.”’

81 “There is no single institutional rabbinical court that setves the entire
Jewish community in America. In New York there are at least a dozen
such courts.” Jonathan Reiss, Beth Din of America, “When a Jew Sues:
How do Rabbinical courts work?” The Wall Street Journal, May 12, 2006.

82 Sometimes even written rules cannot guarantee what to expect. “Keep
in mind that a beit din may reserve the right to diverge from its own
written rules and procedures.” Guide to Jewish Divorce and the Beit Din
System, p. 19

8 In response to question 460, “To whom could you complain if a bet din
were lacking in any of the above qualities?” Respondent 1 wrote: “...we
can greatly improve the system if we develop a method of allowing for
appellate review. If you were to pick up the Law Journal on any given
day, you would see that there are hundreds of Orthodox litigants who
should be in Bes Din. If we were to improve the system with appellate
review, we would allow for enhanced respect for the system. Enhanced
respect, with the knowledge that an arbitrary decision could be
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There are those who argue that halakhah does not have an
appeals process to question the pesak of a bet din. That is true, but
neither does it prohibit us from setting up a procedure in which
unethical actions or incompetence can be investigated.

It is also important to note that the Shulpan Arukh rules that if
a dayyan made a gross error in a civil case it should be reopened and
retried.*

5. Problems caused by secular law

Unenforceability of child-support and custody. The state sees
itself as being responsible for the welfare of a minor. Therefore,
secular court will overrule bef din when the former feels that the latter
issued a ruling not in the best interest of a minor. It therefore
behooves bet din to be in synch with the thinking of secular court. For
example, respondent 11 wrote (a composite from her various
answers) as follows:

“Beth Din had no understanding of my son’s special-ed
needs and refused to allow me to choose schools that
could help him...I chose schools that had “intervention”
for my sons. My ex wrote a letter saying he disapproved of
the school because they were [deleted]/ modern and that
he wanted our kids put into foster care. The Bais Din ruled
the kids should go to foster care...Yes [I refused to follow
the pesak of bet din]...When they ordered that my kids be
put into foster care, I went to [deleted] Family Court...Yes
[the pesak of bet din was thrown out by the court].”

appealed, would go a long way to reducing Chilul Hashem in our
community.”
Respondent 2 wrote: “That’s the point; there are not fail-safe
mechanisms in Orthodoxy, except to a slight extent the press—
especially the New York Times and, for a while, Yediyor Aharonod And
now bloggers.”
Respondent 4 wrote: “Your spouse, unless it’s a divorce case then no
one.”
Respondents 7, 8, 9, 10, 11 and 13 all wrote similarly: “No one.”

84 DWMONT 21T P L,DINTM OMPAT 021272 Y0 OX L,AV0 MDD 1T 1T T 9D
(R:mon'"n y"w) 1799779 INIR PITY 1T NN ,0%P0IDT 27272 I RIAXD N MIWHI.
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Requirement to allow legal counsel. Ideally, in Jewish law a lawyer
should not play a role at bez din. Yet, upon appeal, a secular court will
overturn the ruling of a bet din that did not allow a litigant to have
legal counsel during the hearing. Bez din must therefore allow lawyers
to attend. It should be noted, however, that although halakhah
frowns upon the presence of a lawyer at a bet din, Rabbi Reiss argues
that lawyers are less a halakahic problem than are oanin.”

Conflict between Jewish and secular law. We are aware of basic
rights guaranteed us as citizens. Included in them is attorney/client
privilege, which prohibits an attorney, in most cases, from disclosing
confidential information. We also take for granted that once a ruling
is issued by a judge, he will not modify it. Yet Jewish Law sometimes
has a different outlook on those issues.

For example, Jacob Bazak discusses the differences in Jewish
and secular law regarding the ability of a judge or an arbitrator to
change or amend a decision after it is rendered. Bazak writes that
“According to many legal systems, a judge or an arbitrator, having
rendered his judgment, is no longer entitled to change or amend it,
except in the case of clerical mistake or error arising from any
accidental slip or omission” (9). To contrast this, Bazak quotes the
Shulpan Arukh (Hoshen Mishpat 20:4)* that “If a judge was mistaken in
his judgment, the case should be reopened and retried correctly” ¥
(10).

Another example is confidentiality. Bleich (38—74) discusses
the tension between secular law and halakhah as follows:

“Judaism does not recognize a particular fiduciary
obligation of confidentiality in association with any
professional relationship. Thus, for Judaism, there is no
specific physician-patient, attorney-client or clergyman-
penitent “privilege.” But, at the same time, Judaism binds

8 Reiss, p. 201.

86 Bazak is probably referring to Hoshen Mishpat 25:1 maan >27 110 77 92
7972 MR P PI MNA.L.AV0).

87 However, in discussing a case in which a dayyan is asked to clarify the
intent of his written ruling, Bazak notes that Remwa in Hoshen Mishpat
23:1 states that “...if, however, the arbitrator had already written the
award and signed it and gave it to the parties, he is not entitled anymore
to add or to omit anything even though he says that that was indeed his
intention.”



38 : Hakirah, the Flatbush Journal of Jewish Law and Thought

each and every one of its adherents, laymen as well as
professionals, by an obligation of confidentiality far
broader than that posited by any other legal, religious or
moral system. Nevertheless, the privilege is neither all-
encompassing in scope nor, when it does exist, is it
absolute in nature.” (45)

Perhaps bet din ought to be cautious in cases where secular
law is perceived as being more stringent than halakhah. When we
have such a conflict, and the issue relates to ethics, bez din might wish
to abide by the more stringent secular law. There are two reasons:

1. When a decision of a bet din is challenged in secular court and a
litigant can prove that the dayyan acted unethically (even if the action
would not be considered unethical in halakhah), the secular judge will
overturn the ruling.

2. In an era in which the public’s cynicism of be din is so high, bet din
ought to act above and beyond the basic requirements to ensure that
it is perceived as acting ethically.

6. Problems caused by bad public relations

As mentioned previously, even in a perfect bez din it is inevitable that
one or both litigants will sometimes walk away unhappy with the
verdict. Such people might then tell their friends that bet din was
unfair or did not understand the issues involved.

It is therefore necessary not only to make bet din as good as
possible, but also to educate people and explain to them that
reputable batter din do function properly, and that it is possible to
obtain justice there that is quicker and less costly than in secular
coutt.

It is also important that all who are summoned to bet din be
provided with a booklet that explains the bef din process and informs
them of their rights and obligations.

Education is a powerful tool in fostering acceptance of battei
din. While it is perhaps counter-intuitive, in speaking and interviewing
various people it became apparent that those who have worked with
bet din and understand the system are less skeptical than those who
have not.
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Steps in the Right Direction

Mishpot Sholem.® A number of years ago the Satmar community
was fed up with the goings-on in a certain bez din. The toanim were
creating a ruckus at bez din and preventing and perverting justice.

The community had a kolle/ of very learned people and
decided to create its own bet din. The first thing this new bez din did
was forbid certain unruly toanim from appearing there. While that
was a great idea, the retribution was swift. It has been alleged that
whenever anyone would come to those fanim and tell them they
would like to use Mishpot Sholom, they were told by the anim,
“Why would you want to go to that bez din of ganovim, thieves?”

COLPA. Zweibel (10, n.4) writes in 1993 that “An effort is currently
being undertaken by the National Jewish Commission on Law and
Public Affairs, in consultation with several prominent rabbanim, to
develop standardized guidelines for battei din that would further
insulate piske/ din against secular attack.” The guidelines were
eventually compiled and were modeled after those of the American
Arbitration Association.

What ever happened to those efforts? One who was involved
relates that when the first bes din was approached to get it to accept
their standards, they were “excoriated” and told, “What, you think
you are going to tell me how to run my bet din!” Needless to say, their
efforts were stillborn and the project was dropped.

Beth Din of America (BDA)” was founded in 1960. It is affiliated
with the Rabbinical Council of America (RCA) and is sponsored by
the Union of Orthodox Jewish Congregations of America. Initially its
focus was on family law, Jewish divorce and personal status. With its
recent reconstitution through the efforts of the Orthodox Caucus, it
broadened its scope to include arbitration of financial disputes.

88 The mailing address of Mishpot Sholem is 543 Bedford Avenue, Suite
27C, Brooklyn, NY 11211. Its telephone number is 718-387-0739.

8 BDA is located at 305 Seventh Avenue, 12th Floor, New York, NY
10001, Phone: 212-807-9042, www.bethdin.org, menahel@bethdin.org.
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BDA is headed by Rabbi Gedalia Schwartz, Ay Bet din; Rabbi
Mordechai Willig, Segan Av Bet din; Rabbi Michael Broyde, Chaver Bet
din; and Rabbi Jonathan Reiss, director.”

Rabbi Reiss received yoreh yoreh semikha from Yeshiva
University in 1987 and yadin yadin in 2002. He graduated from Yale
Law School in 1992 and is a member of the American Bar
Association.”

BDA has an impressive Guide of Rules and Procedures
comprising 39 sections (15 pages) outlining its rules and policies.”
Utilizing a pool of about 15 dayyanim, it currently handles 500 cases a
year.” In only a handful of cases have its decisions been challenged in
secular court, and none have been overturned.

BDA has some well-thought-out policies that enhance the
quality of its services and help prevent some of the abuses common
in other battei din. Those policies are published in booklet form and
are also available on its web site:

e BDA allows lawyers to attend (as required by secular arbitration
law) but not foanin’’ except in unusual circumstances.”

e Its members are sensitive to the special needs and concerns of
women.”

% For biographies see http://www.bethdin.org/mission.htm.

91 See www.rabbis.otg/news/article.cfmrid=100630.

92 For a complete listing of BDA’s rules and procedures see
www.bethdin.org/rules.htm

93 The breakdown is approximately 350 cases of gitten, 85—100 commercial
disputes, 20 cases of “mediation/arbitration,” and a handful of personal
status cases. In “mediation/arbitration” the bez din first tries to get the
parties to agree to a solution using mediation. If they reach an impasse,
bet din will then impose arbitration based on an arbitration agreement
that the litigants signed before the mediation began.

% TFor a full halakhic defense of this position to allow lawyers but not
toanim, see R. Reiss’ article, 2X¥1™ 197 237 ,0°90 ,0°9V2 NMIT in PIX > ww
especially pp. 201-203. %95 77172 21011 NPRY RP>INKRT PT 0022 100w A"
(201) "7 PI2 2127 DWW RAT? DWIRD.

% BDA will allow a #'en to attend the proceedings when such action will
help prevent a woman from remaining an agunab. For example, when a
husband says he is ready to grant his wife a gez, but only if he is allowed
to bring a fo'en to the custody or child-support hearings, the BDA will
allow the #o'en to attend.
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e Allits cases are written up, and the reasoning behind the ruling is
recorded. In addition, all its sessions are tape-recorded.

e A litigant who ignored bet din and took his case to secular court
cannot return to bet din unless the court has not yet issued any
rulings on the case.

e BDA allows zabla but only in the classic sense. If a defendant
refuses to be tried by BDA and requests gabla, the BDA will
provide an impartial borer (i.e., a dayyan) and insist that the other
defendant name an impartial borer (not a fo'en) from a recognized
bet din. The two borrerim then select a dayyan.

e A litigant can appeal to the av bet din or segan. During the appeals
process, the av bet din or segan can read the notes of the case and
listen to the recordings.

One problem BDA faces is its very tight budget. It is thus
forced to use volunteers from Yeshiva University’s sewikha program.
Those volunteers, while very motivated, work only a limited number
of hours each week and thus lack the continuity and the proper
training to properly follow up on issues. Additional funding by the
Jewish community to hire full-time professional support staff would
help alleviate this problem.

Beis Din Zedek U-Mishpat. On December 2006 a new bet din
opened in Brooklyn under the auspices of Rabbis Hillel David,
Yaacov Horowitz and Yisroel Reisman. The primary innovation of
this bet din is that its dayyanim are salaried. (Funding has been set aside
for three years of operation.) Thus the earnings of the dayyanim are

% The BDA has a policy of encouraging a husband to grant his wife a gez
even if she had insisted on going to a secular court to resolve the
support and child-custody issues.

When a woman appears at the BDA, the bet din will often ask another
woman to attend and guide her so that she will not feel intimidated by
an all-male bez din.

An intern who had worked at the BDA related how a woman once
called the BDA on a Friday afternoon saying that her ex-husband had
failed to bring over her son for the weekend as was stipulated in their
custody agreement. Rabbi Reiss immediately got to work, called the ex-
husband’s rabbi and succeeded with him in convincing the ex-husband
to abide by the custody agreement.
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unrelated to the fees charged by the ber din. Toanim are thus not
empowered to affect the income of the dayyanin.

It currently has a pool of four dayyanim, three of which are
used for each case. Zabla is not allowed, but the litigants may be
represented by attorneys and foanin.

There is no ability to appeal a pesak of the dayyanim, but
litigants who believe that bet din acted unethically can bring their
grievances to the attention of the rabbis who oversee the bet din.

Bet din Zedek U-Mishpat is also committed to publishing a clear
set of policies and procedures that are understandable and available
to the litigants.

Building upon our successes

Ideally we should as a community put our efforts and allocate
resources to create a single outstanding be# din that will be used by the
entire community. Unfortunately that will never happen. There are
too many diverse groups who will never give up their right to run
their own bet din.

One possible solution is to create an oversight board
comprising respected rabbis and laymen from all segments of the
observant community.”” They would develop and publish a set of
standards, and battei din that agree to implement such standards could
become eligible to be certified. Those standards would include:

Clear and Unambiguous procedures. The les din being certified
would make a commitment to accept the policies and procedures
outlined by the certifying board.

Code of Ethics. The bet din would accept the code of ethics as
established by the certifying board.

Dayyanim. Dayyanin would be required to pass an exam or produce
certification they are competent to serve as dayyanin.

97 Certifying boards are already being used in New York to supervise
other religious areas. For example, Kashruth Information Center
(KIC), made up of rabbanim from a cross-section of the community,
supervises kashrut. AARTS, made up of s cross-section of laymen,
audits yeshivot to ensure that government funding for education is
propetly allocated.
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Toanim. The bet din must either disallow foanin or have a procedure
for controlling them and limiting their influence.

Zabla. When zabla is employed, the dayyanim chosen by each side
must be certified dayyanin and not toanim.

Knowledge of arbitration statutes. The ber din must be
knowledgeable about Federal and state arbitration statutes.

Transparency. All fees and financial matters of the bes din must be
made available to the public and be subject to audit.

Oversight. The bet din would have to agree to annual reviews.

An appeals process. The bet din must have a process whereby
charges of unethical behavior at bez din can be investigated.

Public relations. After steps are taken to improve our system of
battei din, we need to embark on a public relations campaign®™ to
notify the public that indeed the problems of bet din have been
addressed and rectified, and that litigants can get justice at bet din
quickly and efficiently.

Any bet din that chooses to be certified would be audited, and
the findings of the certifying board would be made available to the
public. Anyone who had a bad experience at bez din could write to the
certifying board, which would be obligated to investigate the
complaint.

Finally, along with each hagmana should be sent a booklet
informing the defendant of his or her rights and obligations before
bet din” R

% As previously mentioned, some lawyers who are involved with the ber
din process are less cynical than the general public. That might be due
to their understanding the system and having learned to work with it—
despite its problems.

9 1 would like to thank all those who read earlier drafts of this article and
offered valuable comments and suggestions. I would also like to thank
all those who responded to our survey and especially those who agreed
to be interviewed for this article. In any event, any errors or
inaccuracies in this work are solely mine.
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